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' We beg to inform our readers that e^-ery effort is being 
’made to issue the complete aiid corrected editio’n of The 
Government of South Africa before the meeting^ of the National* 
Convention. The book will be bound and issued in two 
volumes, the first containing the text and the Second the 
tabular statements, diagrams and maps. The priee has been 
fixed at los., in order to bring the book within the reach 
of everyone at a time when the future ceftrstitution of South 
Africa is under consideration, riiis price^will scaicSly cover 
the cost of printing and binding, and the. authors cannot 
engage to produce a further reprint. ^ 

To prevent disapifbintment, therefore, ^we should be 
glad if those who wish to possess copies will order them 
beforehand, so that a fairly accurate staiement may be formed 
of the number to be issued. Oi‘ders*may be booked tluough 
any of the local depots of the Central News Agency, Linked,' 
or may be sent direct to the office of the Central News Agenc^ 
Limited, at Johannesburg or Cape Town. The copies will be 
supplied as fast as they come from the press to subscribers 
according to the priority of the date of their orders. 'lliose 
who wish to I'eceive early copies are therefore requested to 
book their orders as soon as possible. The book can be 
delivered through any of the local depots of die Central News 
Agency, Limited, or may be ordered through loooksellers, wlio 
will be supplied on the usual terms. If, however, it is desiied 
that the two volumes (which are necessarily large) should 
be sent by post, an additional 2S. should be sent for postage. 
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PREFACE. 


As this work has been prepafed for, and is published by tke 
(closer Union Society, the author feels that it is necessary to 
exp\ain that the aim which underlies it is to provide a manual of 
reference to^ the Constitutions of other countries which havo 
achieved Closer Union. At first it was intended merely to bring 
iiP“to-date a mianual prepared for the Convention of 1891 in 
Australia by Mr. R. C. Baker (now the Hon. Sir R. C. Baker, 
K.C.M.G.), who very kindly gave permission foi; this to be done. 
But it was found that^conditions had altered so greatly since 1891 
that a meivD bringing up-to-date of Sir R. C. Baker’s manual would 
scarcely serve the purpose required; and the author therefore 
decided to incorporate only those parts of Sir R. C. Baker’s work 
which will be, found- in Chapters II., III. and IV. of Fart II. of 
this book. ^ 

As the book appears, it has been composed with the sole idea of 
supplying at once some elementary knowledge, and the necessary 
references for a far more complete knowledge, of such parts of the 
achievements of other countries in the matter of Closer Union as 
appeared to be of practical ife^se t(> South Africa. The test of utility 
'will ts^cplain some otherwise inexplicable omissions. Thus nothing 
h^s been said of the American Executive, and the Executive 
Department of Government generally, receives far less attention 
than the other two great Departments, Similarly, the organization 
of the separate States is dealt with only in one confessedly 
inadequate chapter; and the Constitution of Germany is hardly 
ever referred to. These and other omissions are all due to the fact 
that the author has tried always to keep Jaefore him the single aim 
of utility lor those who are studying the problem of Closer Union 
in South Africa. 

To say that is to touch on another difficulty with which the 
author has contininally found himself confronted — that of deciding 
how deeply he should go into those many intricate questions of 
legal interpretation which appear to be the inevRabie consequence 
of the adoption of a written Union Constitution in any country, 
and here the author can only say that he has tried in every case to 
avoid unnecessary technicality without descending to a treatment 
of his subject which would be merely popular and superficial^ and 
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worthless to -the serious student. At the same l^nie lie does not 
pretend to have done more than scratch the surface of many a 
\%tal problem. Each of the separate subjects,, for instr*mco, 
enumerated in the chapter on the Distribution of Lcgisbitive Power 
opens a long vista^of legal d*misLons: these the author^ iras been- 
compelled to avoid. » 

As for the historical chapters in Part L, the autlfor believes that 
a study of the development of Union in Canada emd Australia is 
particularly necessary in South *\frica at this moment, and he 
knows by experience how difficult it is to olitain a. ch^ar account (Tf 
that development. In the case of the United Stat.'S there no 
such difficulty. In this conncctioji the author wish' to acknow- 
ledge his debt to Messrs. Quick and Garran. Chapter^II. of Part L 
is based almost entirely upon tlieir historical introduction to the 
Annotated Constitution of the Australian Commonwealth. That 
invaluable work l?as been throughout of thi? greatest assistance to 
the author, who woul^d like to pay a sincere^tribute of admiration 
to the ability and research of its joint authors. . ^ 

No attempt has been made to discuss or fllustrate the working 
of the Australian Constitution : the materiai^ for such an attempt 
has not yet been published in a collected form, and lack of time 
has made it impossible Jor the author to iilidc:rta.ke thi) necessary 
research. 

Finally, the author may perhaps be allowed to say tliat lit,: Inis 
scrupulously tried to avoid any expression of prj-sonal opinion 
while deliberately preferring to in almost eveu'y case on 

quotadion ; and to plead in extfnu.iilon of both o])vioiis 4^‘.frcts 
and latent errors that it has becai necessary to luring out thi^ebdk 
in a very short time an*;i imdt;!' Ihe stress of ;! g.n/nt pn-ssuo' 
other work. 
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’FRAME-WORK OF UNION 

A 

PART I. 


UNION” IN CANADA,^ AUSTRALIA AND 
GERMANY. 

CHAPTER I. 

The CREATioi? of the Dominion of Canada. 

The year 1763 saw ixi^he Peace of Paris the treaty which con- 
firmed the victor}? of Great Britain over Fr^ce in North America. 
On theioth October, 1864 — ^justover a century later — there met at 
Quebec that convention of delegates from Upper and Lower Canada^ 
Nova Scotia, New Brunswick, Prince Edward Island and Newfound- 
land, whose work was thS creation of the Dominion of Canada. 
Successful as was the work oi thaf Convention — ^rapid as was the 
a^coHiidishment of the task of creating the Dominion — that success 
and that rapidity can be accounted for only by some description of 
th^ development of the States of Canada during the preceding 
century. The Dominion Constitution is not the mushroom growth 
of a night : its roots go deep into the history of the land : it is in 
‘every way a native, long matured and sturdy growth. 

0 The whole population of Canada when she came under the British Flag ” 
(saya Mr. C. G- T>. Roberts in his '^History of Canada "”) — '‘was about 
sixty thousand. This hardy handful was gathered chiefly at Quebec, Three 
Rivers and Montreal. The rest tailed thinly along shores of the St. Lawrence 

and the Richelieu. The lands about the Great Lakes, and the western 
country, were held only by a few scattered forts, buried here and there in 
the green wilderness. At Detroit had sprung up a scanty settlement of 
perhaps one thousand souls. .... Quebec had seven thousand inhabitants. 
Most of them dwelt between the water's edge and the foot of the great cliff 
whose top was crownecj 6 y the citadel. Where the shoulder of the promontory 
swept around towards the St. Charles, the slope became more gentle, and 
there the houses and streets began to clamber towards tlfb summit. . 

Part of the city was within walls, part without. Most of the houses were 
Tow, one-storey buiklings, with large expanse o‘ steep roof and high dormer 
windows. Along the incline leading down to the St. Charles stretched popu- 
lous stfburbs. On the high plateau where now lies the stately New Town, 
there was then but a bleak pasture land whose grasses waved against the 
city gates. 

- B 
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Three Rivers, situated at the inoiith of the St- 76 rriiles above 

Quebec, was a small town dwarfed politically and socially by Queriec oji 
one side and Montreal on the other. Iron mines in the neighbourho'^d 
*gave it a measure of importance ; and it was the stopping-place for travellers 
journeying between its bigger rivals. Montreal, after its cliildliood of awful 
trial, had greatly prospered. Its population had risen to abo^t nine thousand. 
The fur trade of the mysterious North-West, developed by a succession ch 
daring and tireless wood-rangers, had poured its -^ealtli into tile lap of tl'?e 

city of Maisonnenve The city was enclosed by/r stone wall and a 

shallow- ditch, once useful as a defence against the Indians, but no protection 
in the face of serious assault. At the lower end of the covering the 

fanding-place, rose a high earth- work crowned wdth cannon. The real de- 
fences of Montreal were the citadel of Quebec and the forts on Champ- • 

lain.’’ ^ • 

The Early The immediate result of the Peace of 1763 was a great influx. 

Settos, qI English settlers. To them thj promise wars made that as** soon 

as quiet was secured^ representative government cSi the lines of 
that given to the English Colonies south of the St, Lawrence would 
be granted. They received liberal grants of lancf upoir the easy 
conditions of allegiance to the English Crovrn and obedience to 
the laws, and vWth the contingency of payment of a small '' quit- 
rent '' to the Govepiment after a period of ten years. As far as 
criminal matters and civil contracts went, the law of England was 
substituted for that of France. Rights ^of property, however, 
were still governed by French law, with all its encumbrances of 
seignorial rights, secret mortgage and ijie f)ro vision of a “ dower 
to, and the '' partnership of married women. The executive 
government was entni^ted to a Governor and a Council. 

Tbe Quebec In 1774 — the critical year of the relations between Great Britain 

Act, 1477 -j and her Colonies in the South — ^the year, in fact, in which the 
*■ Continental Congress of those Colonies met at Philadelphia 
and formulated those grievances which*led to the outbreak of the 
American Revolution in 1775- — ^was passed the first great legislative 
enactment of the history of Canada. The Quebec Ad extended 
the limits of the Province of Quebec southward to the OSm “and 
westward to the Mississippi. In defiance of the promises mads to 
the English settlers, the Parliament of Great Britain refused repre- 
sentative government and confirmed the rule of the Governor and 
Council. In opposition to what the English settlers regarded ao 
their true interest, the Quebec Act also restored French civil law 
and declared the Roman Catholic religion to be the estabiisffeii" 
religion of the country. 

Hova Scotia, The history of Nova Scotia or, to call it by its French name, 
AcaMe, had been widely difierent from ’that of the “Province of 
Quebec, First settled by a colony from Scotland in 16x4, Rbder a 
charter granted by James I,, it had soon become part of tlie general 
field of conflict between the English and Freik:h in North America. 
But as far as Nova Scotia was concerned, tUfht conflict ended in 
1748 wLen, imder the Treaty of Aix-la-Chapelle, the whole of 
Acadie was ceded to England. The extent of territory comprised 
in this cession was almost wholly undefined ; but the English took 
immediate steps to strengthen their hold at least on the part nearest 
to the sea-board. Thus in 1749 the great fortified place of Halifax 
was built, and when the French inhabitants — though apparently 
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passive Hinder tlfe English rnle — were found to l>e conspiring against 
itc and finally refused to take the oath ol allegiance^ they were 
leiiioved in ship- loads. A few found ' their way back again, but 
from the date of the expulsion of the Acadians the population of 
'Nov'a Scoti.^ was distinctly British. Its tei^itory included the 
whole ofnvliat are now New Brunswick and Prince Edward Island, 

In 1758 it wa^ granted representative government and its first 
Parliairient, which met in that year, consisted of twenty- two ^ 
members. As a result, the Colony began to attract immigrai^^ts 
from New England, and the population increased rapidly. Prince 
^fcdward Island was separated from Nova Scotia in 177O5 and 
received the granf of representative- government in 1773 ; whilst 
Ne?v Brunswick was declared separate Colony in 1784 and given 
a Constituti^m which eiitrusted^fethe government to a Governor, a 
nominated Council of twelve members, and an elective Assembly 
of twenty-six* representatives. « 

This separation of New Brunswick was directlyydne to the influx Loyalists, 
-of loyalists driven our. of the American States at the end of the 
War of Independence.* From the coming of the loyalists dates the 
era of pr«*)sperity in Canada. Large numbers of these refugees 
crowded into Upper ^Canada ; others settled in Nova Scotia and 
New Brunswick. Their immigration had a marked effect in chang- 
ing the type of the ' po|:^ulation of the Provinces in which they 
settled. They represented the progressive spirit of the American, 
as opposed to the unenterprising cont^tment of the French, 

Colonist. PoliticJilly, the period immediately succeeding their 
■corning was one of great unrest. In Upper and Lower Canada 
especially the discontent soon became acute. The Quebec Act of 
1774, as we have seen, (lenied the Province representative govern- 
ment. The settlers demanded it^as a right, and in this they were 
supg^ted by the French Canadians, who foresaw that — as far, at 
least, as the lower part of the Province went — it would give them a 
i-i^onopoly of political power. On the question of Law, the 
settlers were fiercely opposed to the system established by the 
Quebec Act. The agitation resulted in the second great Constitu- 
tional Enactment of Canadian history. 

^ The principle of this enactment was the separation of Upper from Lbe Constitis- 
Lowei? Canada and a differentiation in legislation suited to their 
respective populations. Thus Lower Canada — which had a popu- 
lation of .about one hundred and twenty-five thousand, of v/hich 
the large majority was French — *was separated from Upper Canada, 
whose people numbered less than t’wenty thousand and were pre- 
dominantly British. Each of the, two new Provinces was given a 
-separate Legislatufe, and an Executive Council In each the 
Legislature consisted of two Houses — a Legislative Council, whose 
members were appointed by the Crown for life/aiid a House of 
Assembly. In Lower Canada there were fifteen members for the 
Legislative Council and fifty for the House of Assembly. The great 
maj<?rity of the members of the Lower House was French. Simi- 
larly, though the English Criminal Law and the Habeas Corpus Act 
were declared to be in operation in Lovrer Canada, the whole body 
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of the rest of the law of the Province remained Fi>mch whilst the 
religion and language of the French Canadians remained undis- 
ttirbed. But in order to safeguard to some extent the rights of 
the Protestant minority, a large portion of the wild lands was set 
aside for the support*' of the Protestant Clergy, ^and became 
.known as the “ Clergy Reserves.” On the other hanei. Upper' 
Canada was made in all respects a British Fi'cvinp, with British 
laws and a British system of land tenure. In proportion, also, 
to the smaller population of the Upper Province, its Legislative 
Council consisted of only seven, 5 nd its Assembly of only sixteiPi, 
members. ^ 

Political The five Provinces of Canada were, therefore, in 1792 all under 

Disputes. representative government. But in each the principle of r<T^re” 
sentation w^as applied only to a fimited extent. Tl^ nominated 
Upper House ; the restricted control of expenditure placed in the 
hands of the Lower House — ^whkh had no pow'er in’ any Province 
over the revenue derived from Crown lands, nor over that derived 
from the lease mines, etc., known as '"Casual and Territorial 
Revenue ” ; and the complete absence of’ responsibility on the 
part of members of the Executive Council, together wijh the lack 
of knowledge of Colonial conditions which continually hampered 
the Governors sent out the Imperial Government — all these 
were continual sources of friction between ^the representatives of 
the people in the Lower House of each Colony and the nominated 
officials. It would serve no useful purpos?^ to trace in detail tiie 
political strife of this period. It is perhaps sufficient to say thru 
not only in Upper and Lower Canada, but also in New Brunswick 
and Nova Scotia, the conflict had become acute by tlie year 
1807, it was stilled by the threat of 4var between England and 
the United States ; and that it broke out again as soon as tliat; 
threat passed away, only to die down once more when, in tl^e year 
1812, war actually broke out. . ^ ' 

With the war of 1812-1814 we have here nothing to do. But 
there can be no doubt that the success of the Canadian Provinces 
in repelling American invasion over the w^hole length of their 
borders — a success which was due in no small degree to the victorit^s 
won by the Canadian Militia — did much to foster that spirit of 
self-reliance and national pride which is the necessary inspiratiol^ 
of any movement fruitful in union. As a historian of Catiacia Inis 
well said : — * ^ 

Canada gained by this baptism of fire a martial self~reiianc!g the 
of a new spirit of patriotism. She learned that whether of French or Fnglisii 
blood, Scotch, Irish or German, her sons were one in loyal valour when (!u^ 
enemy came against her gates. Her devastated homes, the blcK>d of her 
sons, these were not too great a price to pay for th#' bond of brof;herl}0{)d 
between the scattered Provinces.” « 

Apart from -fiiis growth of a common political sentiment, the 
immediate result of the war for Canada was a great increase in 
population. Just as the American Rebellion had driven large 
numbers of Loyalists to find a home in Canada, so from the year*t8i6, 

^ Mr. Roberts : History of Canada,” p. 253. 
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Great Britain — Sasting round for some way of disposing of her dis- 
banded vsoldiers and surplus labouring population at the close of th^ 
Napoleonic wars — hit upon the fortunate resource of promoting 
emigration to Canada. .Beginning in i8i6. this tide of imniigra- 
,tioii flowed into Canada in a constantly increasing volume: so 
that Mr. Roberts S'dys : — * 

'"It is estimated that ia the four years beginning with 1839 the settlers 
seeking, a home within our borders numbered no less than one hundred and 
sixty thousand. This period of our l^istory is well named the period of the 
^ Great Immigration.’ ” 

But side by side, with this rapid increase of population went a 
cori^sponding aggravation of political feeling. ^For the half century 
succeeding the war, political sF'uggles are (to quote Mr. Roberts 
agam)t:— * 

almost the Vvdiole of Canadian history*. The contestants arc on the one side 
the people as represented by the Assembly ; on the other side the Executive 
and Legislative Councils, usually in alliance with the Governor. The strife 
went on in Upper Canacfa, Lower Canada, Nova Scotia, New Brunswick, 
with such variations as fiance and local differences might be expected to 
produce ; bigt, at the same time, with such similarities that we are forced 
to seek some one general cause as the base of all the quarrels. In one Pro- 
vince religious difficulties may seem, at first glance, to explain the trouble ; 
in another the root of the difficulty may appear to lie in antagonisms of race 
and language. But these* when looked at fairly, appear to be mere accidents. 
The struggle is, in fact, a corfstitutional one. It is for the reality of repre- 
sentative institutions — fos what is known as Responsible Government. 
The Constitutions given to the several Provinces in the latter part of the 
preceding century h%d put the government nominally in the hands of the 
people, but by no means actually so. In fact, its functions were usurped 
by the Executive Council, whose members, as we have seen, held office for 
life and were responsible to 1^0 one. They represented the views and wishes 
of a small and exclusive class, and maintained a show of constitutional 
authority by their connection wi^h the Legislative Council, wherein most of 
them held seats. They were, in name^f the Governor’s advisers ; but circum- 
stances and the support of the Legislative Council, and their own importance, 
and too often the Go%mrnor’s ignorance of provincial affairs, combined to 
nmke them his directors. Their rule, whether wise or unwise, was the rule 
■of a strict oligarchy. It was contrary to the whole spirit of Anglo-Saxon 
freedom. 

'' Whatever shape the struggle against this oligarchy might take on from 
time to time— ‘‘ Judges’ Disabilities,’ *' Civil List Bills/ ‘ Clergy Reserves ’ — 
ultimate object aimed at by the people was the control of the Governor’s 
adviser^. The people demanded that the Executive should be directly 
responsible to them ; in other words, that the Executive should be chosen 
from among the representatives elected by the* people, and should retire 
from office />n refusal of the people to re-elect them. This claim is now 
admitted as an inalienable right ; but in watching the stress and turmoil of 
the conflict by which that right -was won, we must not forget that the ques- 
tion had two sides. The men wffio strove with voice and pen in the cause of 
Canadian freedom deserve our grateful remembrance ; but we must not 
forget that some of tjjiSm put themselves much in the wrong by violence and 
folly, and even, in one or two cases, were so far misled by fanaticism or 
personal ambition as to stain their hands with treason in ?he sacred name of 
patriotism. Their opponents, on the other hand, were not without weighty 
arguments in support of their position, and they included in their number 
many conscientious, patriotic and able men whose memories stand far above 
any cffiarge of greed or self-seeking. The oligarchy in Upper Canada, on 
account of the close relationship between its members and the jealous ex- 
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elusiveness with %\'hicli their circle was guardetl, canic to knQwn ;is ‘v^e 
Family Compact.’ This title was gradually exieufled to the like clasj^iy 
e:«isting in each of the other Provinces. In New Brunswick, imleed,^ it 
seemed hardly less appropriate than it rvas in the t^roviuce i)y the I.akcC, 

So pi-cnte did tliis^politicai struggle become in IJppq.' Lo\ver 
Canada during tlie \'ears after the that it ciilmiaatitd 
in both Provinces in rebellion, and thus led dri-ectly to the writing 
of I.ord Durham’s report and thence, by a clearly Ibgicai sequence 
^of events, to the creation of the Dominion, it is necessary, tliere- 
at this point to trace the coisirse of events during those ye;irs 
in each of the two Provinces. In LowTr Canada, as lias been 
already, the French Canadians had an overwhiiilming majority in 
the House of Assembly, and the English Governors were naturally 
in the habit of nominating the members of the Executive and 
Legislative Councils from the English minority, lliis practice^ 
combined with a certain air of superiority habitually affected by 
the English minority, aggravatecl the purely political difficulties 
of the Province % though it is a remarkable fact that, until the 
leaders of the French majority in the Assembly began to take a 
course which clearly led straight to rebellion, they numbered 
among their supporters in the conflict with the Executive Council 
the majority of the English members of the Lower House. The 
conflict centred round the question of control of revenue. The 
Province had three main sources of revenue : a tax imposed under 
the Permanent Revenue Act of 1774 one spirits and molasses; 
what rvas known as ''Casual and Territorial Revenue,” derived 
from Crown lands and mining leases ; and customs duties. The 
Assembly had control only over the third of these three sources; 
and though in 1816 it had been granted th^ right to pay the. salaries 
of the nominated officials — upon the express directions of the 
Imperial Government — it had nodneafiS of controlling the amounts 
of those salaries except by demanding that the grant of sucIw^oif 
trol should be a condition precedent to the passing of the A])pro- 
priation Bill. In 1820, on the accession of George the Fourtfi., 
two events occurred which were to have a combined effect in bring- 
ing the political conflict in Lower Canada to a head. Ij>rd 
Dalhousie was made Governor of the Province ; Louis Papineuiu 
became Speaker of the House of Assembly. The Governor Iia 4 
an arbitrary conception of his powers. He demanded that the 
Assembly should provide for the payment of official salaries !>y 
a Permanent Appropriation ; that is to say, that it should give up 
its claim to an annual scrutiny and grant of the amounts required 
for such salaries. The Assembly refused. Lord Dalhousie |>aid 
the salaries out of the revenue derived from tlie tax on spirits and 
molasses and from the “ Casual and Territorial "Revenue.” There- 
upon ensued a yearly deadlock between the two Houses of the 
Legislature. “ ilie Assembly amended the CounciFs bills ; the 
Council threw out the amended bills ; the Governor went on 
appropriating the permanent revenues to pay the Civil List.” 
Finally,, in 1827, after a general election, Lord Dalhousie refused to' 
/accept Papineau — the leader of the French Canadians — -as Speaker 
of the Assembly. 
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This ste|:t causi^d an outer}’' which the Imperial Government could The 
not-ignore.' At the same time the trouble in Upper Canada became CoinmUtee/' ^ 
acute. The British Parliament appointed a Canada Committee 
to incimre into the whole question. Its report applied both to 
Upper and Bower Canada. It recommended^ that the revenue 
‘derived from the spirits and molasses tax should be placed under 
the control of the Lo^’er House, on condition that permanent pro- 
vision should be made for the salaries of officials ; that accounts 
should be examined by auditors appointed by the Lower House ; 
that the Executive and Legisla€ve Councils should be enlarged 
•^nd made more representative ; and that in Lower Canada the 
French Canadian majority should have a fair representation. 

These recommendations were carried out. Dalhousie was recalled. 

Prominent French Canadians \Vere summoned to the Executive 
CounciL These reforms seem to have satisfied the English repre- 
sentatives in the House of Assembly. They did not satisfy 
Papineau and his French-Canadian followers. The “ Casual and 
Territorial Revenue '' was still free from the contro^:of the Assembly. 

Papineau seized on th* grievance and added a demand for an elec- 
tive Legislative Council. From 1831 to 1837 majority in the 
Assembly refused to grant supplies unless the two conditions were 
complied with. In 1^34 it drew up a statement of its grievances ia 
the most violent terms called the Ninety-two Resolutions, They 
stated only the French-Canadian side of the case — as was shown 
by a counter-address passed by the British party in the Province— 
and embodied a veiled threat of rebelHbn. A Commission of 
Inquiry under Lord Gosford was sent to Canada in 1835. In 1837 
its report was laid before the Imperial Parliament, and on the i6th 
January, 1838, Lord Joffii Russell introduced a bill to suspend the 
Constitution of Lower Canada; to vest the legislative power in a 
special Council ; and to appl}? £1431,000 from the Provincial treasury 
to tiie payment of official salaries, which were greatly in arrears 
Giving to the refusal of the Assembly to grant supplies and the 
insufficiency of the “ Casual and Territorial Revenue '' for the 
purposes of the Civil List. Meanwhile the discontent in Canada 
broke into open rebellion. But after some fighting at St. Denis 
and St. Charles the rebels were dispersed with small loss of life on 
Anther side. This was the Canadian Rebellion. Into this state of 
affairs Lord Durham, who was appointed Governor-General of ali 
the Canadian Provinces under Lord Johif^Russeirs Act, was com- 
missioned* to inquire. 

In Upper Canada, as we have already seen, political power w^as, In Upper 
during the years immediately following the war, in the hands of a 
clique known as “^the Family Compact.” In this Province there 
was no mcial convict, but political conflict was almost as bitter as 
that in the Lower Province. The '‘Family Compact,” composed 
of men who were either themselves Loyalists or the sons of Loyalists, 
held the rigid views of their duty to the Crown that had been the 
fashkfti in the last days of the i8th century. Their opponents were 
to a large extent later settlers from America who favoured more 
republics theories, and Whose loyalty to 'Canada ^vas not alto-. 
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getlier beyond question. Here the conflict centred "round tiu.' 
question of “ Clergy Reserves.'’ These were grants of land made 
by the Constitutional Act of 1791 for the sn]>port of “ the Protestant 
religion in Canada.” As interpreted by th€ '' Family Compact ” 
this meant ‘'for benefit of the Church of England,” and -for 
that of no other Protestant denomination. It was not, iiowever/ 
till 1824 that the Reform party gained a majcflity in the As'scrnldy. 
From that year the strife grew yearly more and more Intter. The 
Family Compact resorted to the traditional niethods of a ruling 
o'^^igarchy ; they imprisoned the editors of Reform papers ; passed 
an Act prohibiting Conventions ; refused to allow Governments 
officials to appear when summoned to the bar of the House oi 
Assembly. The leader of the Reformers was one William Mao 
Irenzie, who had edited the first Reform newspaper in Province. 
But his violence at last alienated the more moderate section of the 
Reform party, and their defection gave an opportunity for his 
expulsion from the House. He was elected again and agaia., and 
as often expelledv He then went to England, where the Colonial 
Secretary declared his expulsion illegal. Nevertheless the House 
of Assembly of Upper Canada still refused to admits luini.. In 
1835, after a General Election, he came back -as the leader of a 
Reform majority in the new House of Assembly. His re pirated 
expulsion from the old House had given hini«u position of influence 
in Upper Canada almost equal to that Cf Louis Papineau in the 
Lower Province. A change of Governors did not relax the political 
tension. The new Gov<? 5 :nor, Sir Francis Bond Head, called three 
prominent Reformers to the Executive Council, 15 Ut informed them 
that he would only ask their advice when he considered it necessary 
to do so. The three Reformers resigned. A new Council was 
formed. The Assembly passed a vote of censure upon the Governor 
and, for the first time in the history df LTpper Canada, refused to 
grant supplies. The Governor dissolved the House early in 1837, 
and himself took part in the elections upon the ground that he was 
fighting for the cause of monarchy and the British connection. 
His efiorts were successful. The Famih? Compact swept the 
Province, and Mackenzie with other leading Reformers were de- 
feated. Heedless of this warning against disloyalty, Mackenzie 
hastened on to his destruction. He issued a preposterous '' De- 
claration of the Reformers ” which was scornfully repudiated l)y 
the moderate Reformers. The Governor wisely gave him the 
length of his tether and, declaring that the Militia of the^Pi ovince 
were quite able to secure its loyalty, sent the I'egiilar troups to 
help in suppressing Papineau’s rebellion in Low^er Canada. In 
November, 1837, Mackenzie raised the standard of revolt on Navy 
Island in the middle of the Niagara River. The^evolt was easily 
suppressed, and Mackenzie fled to New York State, where fie was 
aftenvards arrested and sentenced to imprisonment for eighteen 
months for attacking a friendly nation. Two of the other leaders 
of the rebellion were captured and hanged. 

Lord Durham arrived in Canada in May, 1838, as Governor- 
General of Upper and Lower Canada, Nova Scotia, New Brunswick 
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and Prince Edward Island, and as '' High Commissioner for the 
adjustment of certain important questions depending in the said 
Provinces of Lower and Upper Canada respecting the form ai?d 
future government of the said Provinces^' Six months later he 
took offence* at the refusal of the Imperial Government to support 
his action in having" deported eight leaders of the rebellion to 
Bermuda, and^ resigned his commission. In those six months he 
had composed the report which had so beneficial an infiuence upon 
the subsequent development of Canada. He found Upper 
Lower Canada suffering from th^ application of a theory of Colonial 
^government which even the successful revolt of the American 
Colonies had not Sufficed to discredit. There is ample evidence 
of the survival of this theory in the minds of even the more Liberal 
English Sta^tesmen of the time. Thus when Lord John Russell, as 
Prime Minister, introduced the Bill to suspend the Constitution of 
Lower Canada in 1838, he referred to the Colonial demand that the 
Executive Council should be responsible to the House of Assembly 
in the following terms : — * 

I stated that there was one place in which the power of the Executive 
could be tj^us entirely controlled, and this was at* the seat of the Imperial 
Government. If the -Sovereign of this country w’ere to select those w*ho had 
the confidence of the Cmvm but who possessed none of the confidence of the 
House of Commons, th^e must be a speedy change in the administration, 
and the Constitution could only proceed in consequence of that change. 
But, in a Colony, if the Executive Council are only to be named according 
to the will of the Asseml»ly, there is another question which arises, namely, 
what is to become of the orders ' given by the I»iperial Government and the 
dovernor of the Coi#ny ? *' 

And in 1840 the Duke of Wellington, speaking in the House of 
Lords, expressed the extreme Tory view : — 

Their Lordships might depend that local Responsible Government and 
the Sovereignty of Great Britain* wer^completely incompatible.” 

It was the great merit of Lord Durham's report that it insisted 
upon the fallacy which underlay this conviction of English States- 
€nen that complete responsible government in the Colonies was 
inconsistent with the maintenance of the authority of the British 
Crown. But though this was the real secret of the troubles both 
in Upper and Lower Canada, Lord Durham did not fail to point 
out that in Lower Canada the political conflict had been greatly 
aggravated by racial differences. 

'‘The ascendancy” — (he wwote) — ” -(.vhich an unjust favouritism had 
contributed to give to the English race in th*^ government and the legal 
profe-ssionf their own superior energy, skill, and capital, secured to them in 
every branch of industry. They have developed the resources of the country ; 
they have constructed or improved its means of communication ; they have 
created its internal and foreign commerce. The entire -wholesale, and a 
large portion of the -s^tail trade of the Province, whth the most profitable and 
fiourishing farms, «re now in the hands of this numerical minority of the 

population.”! ^ 

And the suspension of the Constitution of the Province in 1838 had 
only intensified the unfortunate effects of this political and material 
ascendancy of the minority. 

^ Quoted by Air. Holland : Impcriiim et Libertas*^ 'p. xio. 
t Quoted “ Imperium et Libertas” p. 113. 
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“ It iwS not difficult to conceive how greatly the evils, winch I have ciescrilaM 
as previously existing, have been aggravated by the war; howM-error aie'- 
revenge nourished in each portion of the population a bitter and irrecoiicih:- 
al?le hatred to each other and to the institutions of the country. The Frencii 
population, who had for some time exercised a great and increasiiig p'owu' 
through the medium of |,he Piouse of Assembly, found tiieir hopci?*' unexpectedly- 
prostrated in the dust. .... Removed from all actual share in the govern- 
ment of their country, they brood in sullen silence o-^r the memory of lives 
fallen countrymen, of their burnt villages, of their mined property, of thcii' 
extinguished ascendancy and of their humbled nationality. Nor have thr 
^glish inhabitants forgotten in their triumph the terror wdtii which thcv 
s&denly saw themselves surrounded Jby insurgent majority, and tlr. 
incidents which alone appeared to save them from the unchecked doininatiou 
of their antagonists. They fmd themselves still a minority in the midst of 
a hostile and organised people. Apprehensions of secret conspiracies and 
sanguinary designs haunt them unceasingly, and their only hope of safety 
is supposed to rest on systematically ttArifying and disabling ^^the Frencl! 
and in preventing a majority of that race from ever again being predominant 
in any portion of the Legislature of their Province.*’ 

Lord Durham also laid stress on the contrast between the state 
of the Canadian Provinces as compared with that of the American 
territories just over the border ^ 

It is not in the difference between the larger towns on the tw^o sides that 
we shall find the best evidence of our owm inferiority. That painful bxit 
undeniable truth is most manifest in the country districts through which 
the line of national .separation passes for a thousaifd miles. There on the 
side of both the Canadas, and also of Brunswick and Nova Scotia, a widely- 
scattered population, poor and apparently unenterprising, thouglx hardy 
and industrious, separated from each other by tracts of intervening forest, 
without towns and markets, almost without roads, living in mean houses,, 
drawdng little more than a^rude subsistence from ill-cultivated land, and,, 
seemingly incapable of improving their condition, preseflt the most instruc- 
tive contrast to their enterprising and thriving neighbours oxi the American 
side.”t 

Having thus stated the position on which he had been charged 
to report j Lord Durham went on to suggest his remedy. P\iil 
representative government ; control by the people of the Execur 
tive ; the restoration of the power of the Crown to initiate money- 
bills in the Assembly and thus to strike a proper proportion betweeir 
expenditure and revenue ; these were the Constitutional remedies 
proposed. There remained certain inconveniences — cliiefly as^. to 
customs duties, public works and means of communication— as 
between the two Provinces. These could only be overcome by a 
union of the two. Such a union would also be advantageous ironi 
a military point of view ; it would foster a sentiment of common 
nationality ; it would facilitate the administration of postaC 
currency and banking matters ; and, finally, it would minimise 
the danger of giving full representation to the French- Canadian 
majority in the Lower Province. This last object couid only be 
obtained by means of a full legislative union, and there \^‘as pre- 
cedent for the beneficial effect of such a union in ^mewhat similar 
circumstances. ^ 

T Tbe experience of the two unions in the British Isles may teaclx us how 
effectively the strong arm of a popular Legislature would compel the obedi* 
en.ee of a refractory population ; and the hopelessness of sxicccss WQuhl 

* Quoted Imp erttmi et Libertas*' p. 115. 

I Quoted Ifn/perium et Libe-rtas/* p. 121, 



CHAP, I, 


CANADA HIST. 


II 


,^j-adua.riy 5o‘bdue l^ie existing animosities, and incline tiie French -Canadian 
population to acquiesce in this new state ot political existence. I certainly 
should not like to submit the French-Canadians to the rule of the identical 
English minority with which they have been so long contending, but from a 
niajoiity, emanating from so much more extended a source, I do not think 
they would ha*v"e any oppression or injustice to fear ;*ancl in this case, the 
Aar greater part of the majority never having been brought into previous 
collision, would regard tkem with no animosity that could warp their natural 
sense of equity- ^Ihe endowments of the Catholic Church in Lower Canada, 
and the existence of all its present laws, until altered by the united Legisla- 
ture, might be secured by stipulations similar to those adopted in the iinio^ 
between Great Britain and Scotland/S#" 

As it happened, the proportion of the population of the two "the Uioion Bib 
Provinces in 1839 very favourable to such a close legislative 
imioB as Lord Durham proposed. That of Upper Canada was 
estimated ^t 400,000, whilst the English inhabitants of Lower 
(ianada were supposed to number 150,000 and the French 450,000. 

I.ord Dorliam's report was presented to the Imperial Parliament 
on nth February, 1839. October, 1839, Lc)rd John Russell 
wrote a despatch on the tenure of office which commended to 
Governors in Canada ^he principles underlying the report. Her 
Majesty ” [said the despatch] “has no desire to maintain any 
system in policy ' among her North American subjects which 
opinion condemns.'' “ The Governor must only oppose the 
wishes of the Asseml^ly where the honour of the Crown or the 
interests of the Empire are deeply concerned ; and the Assembly 
must be ready to modffy some of its measures for the sake of har- 
mony and from' reverent attachment to"* the authority of Great 
Britain/' At the end of 1839 principles of union embodied 
in the report were approved both by the Interim Council in Lower 
Canada (where the Consixtution was suspended) and by both Houses 
of the Legislature of Upper panada. In both Houses the “ Family 
Compact ” were able to commanfl a majority. 

'Hie idea of an Executive responsible to the people ” — (says Mr. Robertsf ) 

was hateful to the Compact. But such an Executive was intended by 

the Act of Union In Lord RusselFs despatches [the Governor] was 

required to call to his counsels and employ in the public service those persons 
who bad obtained the general confidence and esteem of the Province ; 
and it was declared that thereafter certain heads of departments, such as 
Attorney-General, Surveyor-General, Receiver-General, and other members 
of theALxecutive, would be called upon to retire from the public service when 
motives of public policy should require it. These principles w'ere welcomed 
with j^ty by the Reformers ; but to the Officiaj, Party they meant nothing 
less tham defeat. Nevertheless, to the lasting honour of their loyalty be it 
said, they accepted the defeat. The Executive Council of Upper Canada, 

the very core of the Compact, brought in the hateful Bill as a 

Government measure amd carried it through the Upper House. In the 
Assembly, it was debated with great bitterness, but the public good and the 
%xisb of the Crown prevailed, and the measure passed.” 

Thus approved, the Union Bill passed the Imperial Parliament 
in July, 1840, and took effect in Canada on the loth February, 

1841. Upper and Lower Canada were thus united as “ Canada '' 
und^T a single Legislature. The Legislative Comicil consisted of 
not fewer than twenty members, nominated by the Crown for life. 

* Qticy^d : ” Imfermm et Liherias,'* p. 133, t “ History of Canada,” p. 506. 
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The House of Assembly consisted of eiglitydoiir members — forty- 
two from each Province — elected by popular suffrage. There 
^as also an Executive Council, composed of eight members to be 
selected by the Governor from both Houses. Upon appointment, 
those chosen from "the Assembly went back to the people for re- 
election. A permanent Civil List of £95,000 ^ year was provided 
by the Act ; but, when this was voted, the Assembly load full 
control over the rest of the revenue ; and the Govemmrut was 
^.ven the right to originate all Bills for the expenditure of public 
money — a return to the practice *of Great Britain, as o]>po:.94;ai to 
the provisions, of the United States Coiistitutio^n, which had been 
strongly advocated by Lord Durham. 

"J?.ke ;p€riod As far as Canada proper (f.e., the^united Provinces of^-Up|X:r and 

Union. Lower Canada) is concerned the chief political events of the ix^riocl 
between the Union Act of 1841 and the actual creation of the 
Dominion of Canada in 1867 centre round three questions. Tliesc^ 
are : firstly, the establishment of complete responsible government 
as a working system in the Province ; secondly, the settlement of 
the question of “ Clergy Reserves ” ; thirdly, the reform of the 
constitution of the two Houses of the Legislature. The reality 
of responsible government in the Province whs soon brought into 
question. In 1842 Lord Metcalfe, who had Been trained in India, 
became Governor-General of the Province. His ideas on the 
subject of patronage soon brought him into conflict with his Minis- 
try. The Ministry resigned, and the' Governor-General dissolved 
Parliament. Following the example of Sir Francis Bond Head, 
he took a strong personal part in the elections, which resulted in a 
small majority for a Conservative Ministry. In his speech to the 
new Parliament, the Governor-General said that '' whilst he 
recognised the just power and prk/ilege of the people to influence 
their rulers, he reserved to himself the selection of the Executive.'^ 
But it was not till 1845 that a crucial question arose. In that, 
year the Rebellion Losses Bill '' was passed, voting £40, (m) for 
the compensation of persons who had suffered losses through the 
rebellion in Upper Canada. Then Lower Canada demanded 
similar compensation. A Commission — appointed to inqui re- 
reported that £100,000 would cover the real losses. The Con- 
servative Ministry ofl'ered £10,000. This was too little to satisfy 
Lower Canada, while th« I.oyalists of the Upper Province raisiaJ 
the inevitable cry that compensation was being offered ijj rebels. 
In 1847 Lord Metcalfe was succeeded as Governor-General by Lord 
Elgin — a son-in-law of Lord Durham — who came to the Pr«>vi!icc 
determined to put into practice the Constitutional ideas ot fhs 
father-in-law. I still adhere — (he wrote to Im wife)- — “ to my 
opinion that the real and eflectuai vindication of Lord DurhaTn’s 
memory and pi~oceedmgs will be the success of a Governor '•(Liriicra I 
of Canada who works out his v.iews of government fairly.''=^' Thu 
instructions given him by Lord Grey, the Colonial Secretary, gave 
Mm every opportunity of carrying out this policy. He was wanied 

* Qiioted by Mr HoUando Impeyium et Liberias ” p 
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againsi identifying himself with either party ; was to choose his 
Executive ‘Council from the party which had a. majority in the 
Assembly ; was never to ■ refuse to act upon the advice of thaj: 
Council except upon matters of '' very grave concern ” ; and was 
to regard himself as a moderator and mediator between all parties. 

♦His determination to carry into effect Lord Durham’s policy was 
soon put to the test?. At the end of 1847, f^eneral Election 
resulted in th'e victory of the Reformers. The Conservative 
!\iinistry resigned, and a Ministry including the French-Canadian 
leaders took its place. Early ii^ 1849 Ministry introduced d" 

•■Bill to compensate those in the Lower Province who had suffered 
losses during the ii^bellion. The Bill met with ferocious opposi-* 
tioB ; again the cry of ‘'no pay to rebels ” was raised, in spite of 
the fact th^t careful provisions were made that no compensation 
should be granted to anyone who had taken part in the rebellion. 

The '' British ” party went so far as to talk of annexation to the 
United States. When the Bill passed Parliament, the most strenu- 
ous efforts -were made to induce Lord Elgin to veto it, or at least 
to reserve it for th^ Queen’s special consideration. But the 
GoTenior-General stood firm. His assent caused an outbreak of 
rioting in Ivlontrealj which was then the seat of Parliament. Lord 
Elgin’s carriage was *stoned by the mob ; Parliament House was 
burnt ;"^petitions wert^ sent to England praying for the recall of 
the Governor- General and the disallowance of the Bill. But 
Lord Elgin’s firmness #had established once for all the reality of 
responsible government in Canada ; and ^he support given him 
by the Imperial Government, which ensured the passage of the 
Bill through the British Parliament, did more to convince the 
French-Canadians of the^ essential justice of British rule than would 
have been done by years of quiet government. Lord Elgin thus 
early in his term of office pit)ved.the truth of his own belief in the 
mccess of a Governor-General of Canada who would fairly work 
out Lord Durham’s ideas of government. 

The second political question of importance in Canada proper 7 Clergy 
during this period was that of " Clergy Reserves.” It will be 
remembered that under the Act of 1791 large tracts of land had been 
set aside for the benefit of the " Protestant Clergy.” This had 
been interpreted by the members of the “Family Compact” in 
the Upper Province as applying only to the Church of England ; 
andj though this interpretation was afterwards extended to the 
Church df Scotland, it still did not apply to dissenters from either 
Church. In 1840 the Imperial Parliament passed an Act “ recog- 
nising the claims of the Clergy of all Protestant Denominations, and 
empowering the Governor to sell the lands and apply one-half the 
proceeds, subject* to the life-interests of the existing Clergy, to the 
Colonial Churches of England and Scotland, in p^mportion to their 
respective numbers, and to distribute the remaining half among 
the clergy of other Denominations.” But this Act did not satisfy 
the inhabitants of the Province, and in 1850 the Canadian Legis- 
lature addressed the Imperial Parliament praying for the repeal 
of the Act of 1840 and the grant of power to the Province to deal 
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with the lands and their proceeds, subject to the ^interests o: exist- 
ing stipend-holders. In 1853^ upon Lord Elgin' s^ecomniendat ion, 
ithis power was granted : the separation of Church and State was 
formally declared, and the balance of the Reserves, Iiotlr liincis 
and lands, was distributed among the different townslii^^s m^pro- 
portion to population, for purposes of education and local I'niproviv 
ment. Similarly in 1854 the Imperial Pailiament passed a Bill 
allowing the Canadian Parliament to reform itself in two ways — 
by an increase in the number of Representatives, and by a p^c- 
vision for the gradual substitution of an elective for a norninaterl 
Upper House, The latter reform had not had time to come into ' 
full operation when the British North Americar? Act of 1S67 restored 
the principle of nomination for the Senate of the Carc-^fdian 
Dominion. ^ ^ 

In the short sketch that it has been possible to give of events 
leading up to, and following. Lord Durham's report, prominence 
has necessarily been given to Upper and Lower Canada in par- 
ticular. It should not, however, be forgotten that in Nova Scotia, 
New Brunswick and Prince Edward Island ^he same problems had 
demanded solution f and, though in these Colonies the solution 
of rebellion had won no adherents, they had not escaped their 
share of that political strife which is the inevitable outcome of the 
clash of rival theories of government. In* order to pick up the 
thread, it is perhaps sufficient to go bahk to Lord Jolm Russell's 
despatch on the Tenure of Office in 183^. In New Bmnswick 
this despatch was rea<!i to the Legislature by the Governor ; but 
a motion to adopt responsible government was defeated by one 
vote. In Nova Scotia the Governor suppressed the despatch — 
thus converting it into a Charter of the^^rights of the Reformers. 
The Assembly passed a vote of no confidence in the Executive:, 
which nevertheless refused to resign, and it was only after a pro- 
tracted struggle between the Reformers and two successE“e 
Governors that responsible government was finally secured p 
1848. In the same year New Brunswick accepted responsible 
govemment, on the initiative of a Conservative Ministry, which, 
however, never acted on the principles of responsibility ; so that 
it was not till 1854, when a Reform Government came into power, 
that those principles were put into actual practice. Meanwh3h% 
Prince Edward Island had been granted responsible governmexit 
in 1851. 

Beneath the struggles of the five Pi“ovinces of Canada towards 
their full enjoyment of responsible government, and und(v:lying 
the use to which they put the power that they gained, there mtist 
always have been an instinctive consciousness erf the disadvantages 
of disunion. The threat of the armed unity of tlfe American States 
never receded f?:om their borders. In the ceaseless boundary 
disputes that figure in the history of the period, the victory seems 
always to have gone to the American side. And in the British, 
commercial legislation of the first half of the Nineteenth Century 
there is a startling disregard of the duty of protecting Canada 
against her formidable neighbour. To say that the British Navi- 
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-gation Laws — with all those cumbrous restrictions which are 
popularly '(though probably erroneously) supposed to have driven 
the American States into rebellion — applied to Canadian com- 
nierce up to the year 1849 striking illustration of 

the truth oithat statement. A still more stril^ing instance of this 
disregard of Canadian interests by British Statesmen is afforded 
by the history. of Com Law Repeal. Up till 1843 the English Com 
Laws applied equally to Canada and the United States. In that 
ycear Lord Stanley's Bill admitted Canadian wheat and flour into 
England at a nominal duty. ■ This meant that it paid to send 
American wheat to Canada to be ground for export into England 
,as flour, whereupon a large amount of Canadian capital v/as in- 
vested in flour-mills. But in 1846 the abolition of the Corn Laws 
admitted both America-n and Xanadia.11 wheat into England free 
of duty. The result was described by Lord Elgin in memorable 
words : — 

'*'1 do not think ’’ — (he wote to the Secretary oi State) — that you are 
blind to the hardships which Canada is now enduring, but, I must own, I 
doubt whether you fnl^r appreciate their magnitude, or are aware how 
'directly they are chargeable on Imperial legislation Stanley's Bill of 1843 
attracted 3^1 the produce of the West to the St. Lawrence, and fixed all the 
disposable capital of the Province in grinding-mills, warehouses and forw-ard- 
ing establishments. PeeTs Bill of 1846 drives the whole of the produce 
down the New York cl^anneis of communications, destroying the revenue 
■which Canada expected to derive from canal dues and ruining at once mill- 
owners, forwarders and merchants. The consequence is that private pro- 
perty is unsaleable in Canada, and not a shilling can be raised on the credit 
of the Province/' 

Under such an accumulation of bases for an unfavourable com- 
parison between their own condition and that of the United States, 
the people of Canada were compelled to consider two alternative 
means of an adjustment of the balance. One was annexation by 
the United States ; the other was^ union of their own peoples under 
the British Crown. There can be no wonder that, for a time^ 
sore feeling at what must have seemed callous disregard of their 
interests by the Impierial Government drove a certain current of 
public feeling towards the cataract of annexation. Canada has 
had no monopoly of such open sores. 

" So general is the belief ” — (wrote Lord Elgin in 1849) — that under the 
present circumstances of our commercial condition, the Colonists pay a heavy 
pecuniary fine for their fidelity to Great Britain, that nothing but the exist- 
ence of an unwonted degree of political content;jfnent of the masses has pre- 
vented tlje cry for annexation from spreading like wild-fire through the 
Province. . . . [The Canadians] are invited to form part of a community 

which is neither sufiering nor free- trading, which never makes a bargain 
without getting at least twice as much as it gives ; a community the members 
•of which have been within the last few weeks pouring into their multifarious 
places of worship te thank God that they are exempt from the ills wdiich 
afflict other men, •from those inore especially which afflict their despised 
neighbours, the inhabitants of North America, who h%ve remained faithful 
to the country which planted them/' 

But, though' obscured by commercial discontent, the national 
•spirit of Canada — founded on a long tradition of proud loyalty 
and on the consciousness of the blessing of the gift of complete 
political freedom — ^was coming (to use the metaphor of Clough’s 
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famous verse)^ '' silent, flooding-in.'' In Canada proper the 
Union Act of 1841 had not resulted in any real si^fccess for respon- 
sible government. The balance of population between the Upper 
and Lower Province, which Lord Durham had relied on to secure 
the proper working of his scheme, had soon been upset by .the 
preponderant growSi of population in the Upper Province. Under- 
the Union Act each Province had equality of representation, and 
as the I-ow^er Province fell further and further behind the Upper 
in the numbers of its people, the complaints of the Upper Province 
at its under-representation in thg Assembly grew always louder. 
In 1858 this bitterness was intensified by the abandonment of 
what was known as the '' double-majority "^principle. It had 
been an unwritten law of politics in the Province since the Union 
Act of 1841 that any measure affecting either Provi|3.ce in par- 
ticular must be supported by a majority of the members repre- 
senting that Province. This unwritten law immensely complicated 
the business of parliamentary government. The Baldwin Ministry, 
for instance, resigned office in 1851 because it was supported only 
by a minority of representatives of the Upp^r Province on a ques» 
tion of the jurisdiction of the Chancery Court of that Province,, 
though it had at its back a majority of the w^hole House. "" In 1858 
however, the Macdonald Ministry refused to act upon the un- 
written law of the double majority. For the next six years the 
political history of Canada proper is a ^kaleidoscope of changing 
Ministries. Each succeeding Ministry had, only a small and un- 
trustworthy majority apd did not dare to propose any measure of 
real public importance. 

In 1864, however, after the defeat of two Governments in quick 
succession, a coalition between John H. .^Macdonald and George 
Brown took place. The two had been bitter opponents, and the 
justification for their coalition is contained in a statement read by 
Mr. Macdonald to Parliament : — f 

"'Mr. Brown stated that nothing but the extreme urgency of the presen p 
crisis, and the hope of settling the sectional troubles of the Province for ever, 
could in his opinion, justify their meeting together with a view to common 

political action Both political parties had tried in turn to govern 

the country, but without success, and repeated elections only arraySl sec- 
tional majorities against each other more strongly than before. Another 
general election at this moment presented little hope of a much altered 
result ; and he believed that both parties were far better prepared than they 
had ever been before, to look the true cause of all the difficulties firmly in 
the face, and endeavour to ’settle the representation question on an equitable 
and permanent basis.''' 

Tlie agreement between Mr. Macdonald (as representing the Govern- 
ment) and Mr. Brown was finally couched in two clauses : — 

'' The Government are prepared to pledge themselves tq bring in a measure, 
next session, for the purpose of removing existing difficulties by introducing 


* ” But though the tired waves, vainly breaking, 
Seem here no painful inch to gain. 

Far out, through creeks and inlets making, 
Comes, silent, flooding-in, the main.” 

t Quoted in Confederation of Canada.” J. H. Gray, 1872. 
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the Federal principle into Canada, coupled with such provision as will permit 
the Maritime Provinces and the North-West Territory to be incorporated 
into the same system of government. 

And the Government will seek, by sending representatives to the Lower * 

Provinces, and to England, to secure the assent of those interests which are 
beyond the conprol of our otvii Legislature to such a measure as may enable 
a,U British North America to be united under a general Legislature based 
upon the Federal principled’ 

The terms of this coalition are interesting because they show that 
Canada proper had in 1864 an alternative policy to that of the 
complete union of all the Canadian Provinces ; that is to say, the 
.application of the Federal prmci]?Ie to the two Provinces alone. 

This gave her a great advantage when she came to confer with the 
other Cplonies on the Federal question. The possession of such 
an a.fternative saved her from the reproach — which the opponents 
of Union in the other Colonies were only too ready to bring up 
against her — that she desired the Union of Canada only as the 
remedy for her internal diriiculties. 

As fortune would have it, the very moment of the coalition First steps 
between Mr. Macdonald and Mr. Brown in Canada saw the three ^mvards- XJmo®. 
maritime Colonies about to come to a conference on the question 
of a joint agreement as to the building of an inler-Colonial railway 
and a combined customs tarifi', \¥ith these projects Canada had 
till then refused to liavf anything to do. The Coalition Govern- 
ment in Canada took office June, 1864. Early in that year the 
Legislatures of Nova Scotia, New Brunswick and Prince Edward 
Island had agreed to send representatives tc^a conference on rail- 
ways and customs ^hich was to take place at Charlotte Town, the 
capital of Prince Edward Island, during September, 1864. Thus 
both in Canada proper and in the Maritime Provinces the idea of 
at least partial union had^won to the position of being looked to 
as a way out of existing dilncuities by the end of 1864. In noticing 
the^ sudden advance made by the* idea of union throughout the 
Canadian Colonies from 1861 to 1864, the effect of the American 
Cwil War cannot be ignored. 

"Very speedily” — (says a Canadian historian’^) — "did the progress of 
events develop the necessity of a strong Government. Hitherto the long 
frontier of Canada had been wrapt in the most profound quiet ; and while 
this country afforded a ready and safe asylum to Southern refugees, no 
obstacles were thrown in the way of the North in the purchase of remounts 
for its cavalry, and of other supplies. Nor, unless in very glaring cases, 
which could not possibly be overlooked, were any active steps taken to pre- 
vent recruits for its armies from passing out of Camda in no inconsiderable 
numbers. this condition of affairs was no^v about to be very materially 

altered. Sorely pressed on ail their coasts, without the remotest prospect 
of European intervention in their behalf, the Confederate authorities essayed, 
in the month of September, to effect a diversion in their favour from the 
Canadian frontier — to menace the defenceless borders of the Northern States, 
and thus, if possible, cause a war between them and Great Britain. In 
pursuance of this policy, two American steamboats .... were seized on 
Lake Erie by Confederate desperadoes, some of whom had* been refugees in 
this country, with the immediate design of releasing a number of Southern 
prisoners conffned on Johnson’s Island and of destroying the Lake shipping. 

But beyond the seizure of these steamboats, their paxtial plunder and the 
great alarm occasioned for the moment, no other injury was infficted. 


Mr. J. M. McMullen ■: " The History of Canada ” Vol. II., p. 277. 
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Scarcely, however, had the excitemeiit which tiie&-e acts produce*d' died away 
when, on the I9tli of October, a bod^^ of rwenty-thre% Soiithem reihgees 
made a raid on the little Vermont town of St. Alban^s, close to the Canadinu 
frontier, shot an American citizen there, robbed its bank of 233A>oo dollars 
in current funds, and then hastily retreated across the border. 'The Catiadiaa 
authorities promptly ^arrested fourteen of these marauders, ivlio wore com- 
mitted for safe keeping to the Montreal gaol. Nevertheless, our relations 
with the United States were now much disturbed, and it I)ecame necessai'y 
to incur a large outla^r in policing the frontier with tiiirty Volunteer com - 
panies, in order to prevent the recurrence of farther raids of a similar charactc-r,. 
It was also deemed expedient to pass a stringent Act for tlie prevention of: 
outrages on the boundary, and to ^nable the Governor-General to order; 
disorderly aliens to leave the Province, or. in case of their refusal to do s;), 
to commit them to prison during pleasured’ 

The Delegates from the three Maritime Provinces met at Ciiai'- 
lotte Town in September, 1864. • On the initiative ot J’olxif i;,. 
Macdonald, eight of the Coalition Ministry of Canada'^vveiit tliei'e 
to meet the members of the Conference. Invited to address tliera, 
they argued for two days in favour of a union of. ail the Canadian 
Colonies rather than a union merely of the Maritime Provinces 
such as it was the primary object of the Conference to discuss. 
Finally; they proposed that the Confereifce should suspend its 
deliberations upon the latter project and should me^ again at 
Quebec, on a day to be appointed by the Governor- General, there 
to discuss the question of a National Unigii, This proposal was 
accepted, and the Conference broke up.^ Determined to make the 
most of their opportunities, the Canadian delegates delivered 
speeches both in Char^tte Town and in Halifax — the capital of 
Nova Scotia — strongly advocating the claims 4)1 their scheme of 
National Union. Of these speeches, that delivered by Mr. Brown 
at Halifax affords so admirable a statement of the position of 
Upper Canada in particular, and' of tluT arguments for National 
Union in general, that a lengthy quotation may perhaps be excused, 
especially in vie\y of the similarity of the present position in Sou tlx 
Africa to that of Canada at the moment when this speech 'was 
delivered."^ 

It has been said that we have had the opportimity before now of entering 
into Closer Union with Nova Scotia and New Brunswick, but we did not 
avail ourselves of it ; that we were ohiered an inter-Coionial railway, but 
refused to undertake it ; and that we only come now seeking union with 
these Provinces to escape from our own sectional difhculties at home. Now% 
I am a member of the Party in Canada which up to this moment has been 
most strenuous in its resistance to the inter-CoIonial railway ; and I am 
persuaded that there is aot one man in this Assembly who, under similar 
circumstances, would not have acted precisely as we did. In 4 iiese Lower 
Provinces you have all had your political troubles, but avc in Canada have 
had sectional difficulties to distract us vastly more serious than any you 
have had to contend with. Our Constitution of 1840 brought together 
under one government tw’'o countries, peopled by two races, witii different 
languages, different creeds and different laws and ciistouy? ; and unfortunately , 
while making us nominally one people, it retained the line of demarcation 
between Upper affd Lovrer Canada and gave the same number of representa- 
tives in Parliament to each section, without regard to their respective popu- 
lations, their contributions to the general revenue, or any other consideration ^ 


The speech is quoted in, full in '' The Confederation o;C Canada/’ published 
in 1872 by Mr. J. H. Gray, himself one of the New Brunswick delegates to the 
Conference of 1864 (p. 33). 
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The disproportion between the two sections gradually- iacreasedp until Upper 
Canada has 400,00fi people more than Tower Canada, and pays full three- 
fourths of the whole national taxation ; but ail the while the Lower Canadians 
had equal representation wdth us in both Houses of Parliament. A systematic* 
agitation for the redress of this great wrong was commenced in Upper 
Canada; and as the only means of enforcing justice, ^we resisted all large 
schemes of improvement ; we refused to enter into any new^ undertakings 
involving an increase of public debt, until a reform of our Constitutional 
system was obtained and we knew what our future position as a people was 
to be. We regarded the apparently far-ofi scheme of Federation of the 
whole Provinces as no remedy for our present wrongs, and we scouted the 
idea of building more railroads from^the public chest until the taxpayers 
who were to bear the burden of their construction had their just share of 
control over the public purse. Long and earnestly did we fight for the 
justice,.^e demanded ;*but at last light broke in upon us. Parties were 
near^ et^ually balanced ; the wheels of government had nearly ceased to 
move ; a desU-lock was almost inevitable ; when Mr. Cartier, who wields 
great power in Lower Canada, boldly and manfully took the ground that 
this evil must be met and he would meet it. On this basis, I and two political 
friends, joined the administration and the existing coalition was formed, 
expressly for the purpose of settling justly and permanently the Constitutional 
relations betw'een Upper and Lower Canada. We have agreed to a principle 
of settlement acceptable t«^ a large majority of the representatives in Parlia- 
ment, and, I am also persuaded, to the great mass of our people in both 
sections of the Province. We are pledged as a government to place before 
Parliament, at its next session, a Bill giving effect to the conditions of our 
compact ; and should the union of the whole Provinces not be proceeded 
with, our Canadian Refori^ Bill will go on and our grievances be redressed. 
You will therefore clearly perceive that we have not come here to seek relief 
from our troubles, for the remedy of our grievances is already agreed upon ; 
and, come wmat may of the* larger scheme now before us, our smaller scheme 
will certainly be accomplished. Our sole object i’^ coming here is to say to 
you : We are about 1^.0 amend our Constitution ; and before finalty doing 
so, we invite you to enter with us frankly and earnestly into the enquiry 
whether it would or would not be for the advantage of all the British North 
American Colonies to be embraced under one political system. Let us look 
the whole question steadily in the face. If we find it advantageous, let us 
act upon it ; but if not let the whole thing drop. This is the whole story of 
our being here ; this is the full scope anti intention of our present visit/* 

Mr. Brown then went on to review the financial position of the 
Colonies, their population, their lands under cultivation, their 
trade, and their prospects of development. 

“ It needs no special wisdom (he said after doing this) — to perceive 
that a State presenting such resources and ofiering such varied and lucrative 
employment to the immigrant and the capitalist, would at once occupy a 
high position and attract to it the marked attention of other countries. It 
would be something to be a citizen of such a State. .... In England we 
should occupy a very different position from what we have ever done as 

separate anfi feeble Colonies The doubt and uncertainty as to the 

future of these Colonies that have hung so long and injuriously over us would 
be greatly modified by the union ; and our securities wo\ild sensibly feel the 
effect in the money market of the world. How different a position, too, 
would we occupy in the eyes of our American neighbours. .... But far 
in advance of all otkeer advantages would be this, that union of all the Pro- 
vinces would break down all trade barriers between us, and throw open at 
once to all a combined market of four millions of people* You in the East 
would send us your fish and your coals and your West Indian produce ; 
while we would send you in return the ffour and the grain and the meats 
you now buy in Boston and New York. Our merchants and manufacturers 
would have a new field before them — the barrister in the smallest Province 
would have the judicial honours of all of them before him to stimulate his 
ambition ; a x>atentee could secure his right over all British America — and, 
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in short, all the advantages of free intercourse which has done st> ninch foe 
the United States would be open to us all. One other argument there is in 
favour of the Union that ought with all of us to weigh most seriously, and 
t&t argument is that it would elevate the politics and politicians of our 
country. It would lift us above the petty strifes of small communities and 
give to oiir public affairs a degree of importance and to our leading public 
men a status very different from what they have heretofore occupied. On 
a survey of the u^hole case, I do think there is no d^nbt as to the^ high ad- 
vantages that would result from a union of all the Colonies, provided that 
terms of union could be found just to all the contracting parties, and so 
framed as to secure harmony in the future administration of affairs. That 
is the unanimous conclusion of the C<iu:iference, and I am persuaded that 
when the facts are before the country, it is a conclusion that will be cordially 
endorsed by the people of ail the Provinces.’ ' 

The date fixed for the meeting of,* the Conference at Queb^: \va3 
the loth October, 1864. The terms on which each Colony entered 
the Conference are shown to some extent by the following extracts 
from a statement issued by the Department of the Minister of 
Finance, Canada, in 1865,* 


Statement L , 




Statement relating to the Area, Acres surveyed, and Acres disposed 
of, in the 5 Colonies of British North America, 1865. 


Province. 

Area in 

Sq. 

Acres surveyed 
« to December 
31, 1865. 

Acres disposed 
of by Sale or 
Grant, Dec. 31, 
1865. " « 

Newfoundland 

40,200 

— 

^100,000, 

*5.748,893 

Nova Scotia 

18,660 

— 

New Brunswick 

27,105 

7,850,000 

7,551,909 

Prince Edward Island , . 

2.,I00 

— . 

*1,365,400 

Canada 

331.280 

49,084,587 

39,331,791 

Total.. .. .. .. 

419.345 


54,097,993 


The figures marked with an asterisk {*) are not taken from officktl sources, 
hut are helieved to ha approximately correct. 

There would thus remain 214,382,817 acres in the hands of the Crown. 


Printed in J. H., Gray's "Confederation of Canada," pp. 404, 405. 
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Statement IL 


Poptdation^ and its rate of Increase. 


Pfovince. * 

• 

Population 

by 

last Census. 

Date 
of that 
Census. 

Rate of 
Annual In- 
crease since 
previous 
Census, 
per cent. 

Estimated 
Population. 
Jan., 1 864, 
assuming 
same rate 
of increase. 

Newfoundland'^' 

124,288 

1857 

1-50 

137,000 

Nova Scotia , . 1 

330,857 j 

1861 i 

1-83 

349^300 

New Brunswick . . i 

252,047 : 

1861 1 

2‘6o 

272,780 

Prince Edward Island^ 

80,857 1 

1861 

2*07 

85,992 

Canada .. .?i 

2,507,657 i 

1861 

3‘48 

2,783,079 

«> 

1 otai . , • . . 

3,295,706 


3,628,151 


* including ihe Labrador shore. 

The population is calculate i to the end of 1863 in order to arrive at a correct 
e-stiniata of the Debt, Revmue, etc., of the several Provinces per head. See 
Statement IV. 
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Revenue, Exfenditure, Debt, hnports. Duties, and Exports in 1863, 


Province. 

Revenue, 

Expendi- 

Funded Debt, 
1863 : Less 
Sinking Fund 
held tor its 
redemption. 

Import 

s, 1863, 

Exports, 

1S63. ■ 

ture, 1863. 

Toad Value. 

iTotal Duty. 

1863. 


Dollars. 

Dollars. 

Dollars. 

Dollars. 

Dollars. 

Dollars. 

.Ifewfoundiand 

Nova Scotia . . 

Hew Brunswick , . ■ 

'Frhaice Edward Island; 
Oanada 

480,000 
1,185,629 
899, 99 ^ 
19^384 

9,760,316 

479^420 

1,072,274 

884,613 

171,718 

10,742,807! 

946,000 
: 4 >^ 5^>547 i 
5i702,99i ! 

240,573: 

60,355,472 

5,242,724 
10.201,391 
: 7,764.834 
1,428,028 
45 > 964.^3 

483.640 

861,989 

*767,354 

145,372 

5,169,173 

6,002,212 

8,420,96s 

8,964,784 

1,627,540 

41,831,532 

Total, 1863 

12,523,320 

13,350,832 

72,103,583 

70,601,460 

7,427,528 

1 66,847,036 

Oimda, 1864 

10,918,337 

10,587.142 

60,287,575 

1 52,49.8,066 

6,637,503 

38,665,446 


^ There is also a duty on Exports {Lumber) of 68,634 dollars. 
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Fr ovicce. 

a ^ 

:S_g§ 

^ 0 

§••2 3 

2 c 

0 

^ 0.2 

» 0 

TJ re 
U «> 

.2 

re 

a, 

0 

i. 2 G 

.vM 4!^ 

^ «!• 

*2 0 .0 

ij porta per 
cad of the 

_o 

0 

V 

C 

:::ri 

Q 

d 

.2 

s. 

0 

^ c 

ti oB 
S'® § 

M 


Cu 

•h 


C 

& 

Ph 


nCU 




Cu 





$ 

C. 

^ $ 

c. 

s 

C. 

s 

c. 

S 

C. 

$ 

•c. 

Newfoundland . . 

3 

41 

3 

50 

3 

49 

6 

90 

38 

27 

3 


43 

81 

Nova Scotia. 

38 

72 

3 

39 

3 

10 

13 

91 

29 

20 

2 

46 

24 

:i I 

New Brranswick 

10 

06 

3 

29 

3 

24 

20 

91 

28 

46 : 


Si 

32 

86 

Prince Edward Island . . 

40 

95 

3 

29 

A 

00 

2 

79 

17 

6x I 


69 

iS 

93 

Cajaada . . 

8 

40 

3 

5^ 

3 

36 

21 

69 

16 

5" 1 

1 


25 

03 

Average 

; 

•32 

3 

45 

3 

68 

19 

83 

19 

18 

2 

04 

jS 

42 

Canada, 1864 

1 ■ 
i 

•69 

3 

79 i 

3 

67 i 

20 

93 

18 


2 

30 

33 

42 
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\The following calculation shows - how the deM at which Canadci is to enter 
ihe Confedemiion is arrived ati] ® 


The Auditors Statement of the Liabilities of Canada in 1863. 


Dollars. Cents, 


Debenture Debt, direct and indii'ect 
Miscellaneous Liabilities 
Common School Fnnd 
Indian Fund . . 

Banking Acconnts 
Seigniorial Tenure, Dollars. 

Capital to Seigniors . . , . 2,899,711 

Chargeable on Municipal Fund 196,719 

On account Jesuits' Estates. , 140,271 

Indemnity to Townships , . 891,500 


Cents. 
09 
66 

87 

00 


65,238,649 

64,426 

1,181,958 

1,577,802 

3,396,982 


21 

14 

§.5 

46 

81 


i|, 1^8,202 62 


Less 

Sinking Funds 

Cash and Bank Account 

CoHimon School Fund 


Dollars. Cents. 
.. 4,883,177/ -II 
. . 2,248,891 87 
1,181,958 85 


73,588,022 


8,314,027 


09 


83 


Leaving as Net Liabilities 67,273,994 26 
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Under spch conditions of their popnlation, reveiiiie, expenditure 
and public debt, the. five Canadian Colonies met, in the person' of 
their delegates, at Ouebec on the loth October, 1864. The Pr®“ 
vinces of 'Canada proper were represented by twelve members, 
amongst whom were Sir E. P. Tache, Mr. J.^A. Macdonald, Mr. 

" Cartier, Mr. George Brown and Mr. Aiex. T. Galt ; Nova Scotia 
by five, the best knowm being Dr. Charles Tupper ; New Brunswick 
by seven * Newfoundland by two.; and Prince Edward Island by 
seven. Sir E. P. Tache was imanimously elected President of the 
Conference. The first wo-rk dcfie was the decision that the pro- 
ceedings should be secret, as they had been at the Conference at 
Cliarjotte Town. Tlie reasons for this decision given by Mr. J. H. 
Gfay— himself one of the members of the Conference — are that 
secrecy prevented at once outdoor pressure upon, or playing to 
the gallery by delegates : that it tended tow^ards absolute freedom 
of discussion ; and that it did away with any danger of any member 
being held to be bound, in a political future of changed circum- 
stances, by opinions which he might have expressed at the 
Conference. Mr, Gr^y is of opinion that the policy of secrecy was 
a wise on®, and he cites as an additional argument in its favour the 
precedent of the Philadelphia Conference of 1787, presided over 
by Washington, led by Hamilton and sustained by the wisdom 
and experience of Franklin, then eighty-four years of age/' whicN 
drafted the Constitution’of the United States. The second matt^ 
for decision was the method of voting, and here, says Mr. Gray, 

it was determine4l, after debate, that, inasmncb as the Canadian repre- 
sentation in the Convention was numerically so much greater than that of 
any of the other Provinces — indeed, eqnai to that of any two combined* — 
the voting in case of division should be by Provinces, and not by members ; 
Canada, as composed of two Provinces, having two votes ; thus ensuring 
to the smaller Provinces that in^the adoption of any proposition, equal weight 
should be given to ail. Conseqiieiftly, on each particular proposition on 
which a. difierence of opinion was expressed, the representatives of each 
Province considted thereon apart, determined by a majority its acceptance 
or rejection, and reported the result by their Chairman to the Convention.” 

The Quebec Resolutions are printed as Appendix B'' to this book. 
It is, tlierefore, hardly necessary to enter in detail into their pro- 
visions, especially as .the changes made when the Resolutions were 
embodied in the British North America Act, 1S67, are fully set 
out towards the end of this chapter. 

” It w^s in a very short time decided ” — (says Mr. J. H. Gra 37 )— ” that a 
Federal in preference to a Legislative union would be best suited to the 
exigencies of the country ; its extended area and comparatively sparse 
population rendering it utterly impossible that the local wants of distant 
districts could be attended to in the general Parliament, particularly as in 
several of the Provinces municipalities were not established, direct taxation 
was unhnown, an^l the people were accustomed to look to their local I^egis- 
latures for all those measures which would increase the settlement, open 
the communications, afiord education, and tend to develop the resources 
of their Provinces. On the second day, the outlines of a contemplated' 
Confederation were submitted in a series of resolutions by the Hon. John A. 
Idacdonald', substantially in accordance with the views that had been more 


* This is not quite correct. New Brunswick and Prince- Edward Island 
combined had 14. members. Canada had only 12. 
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generally expressed in the meeting at CliarlotteTouii. They were elaborated 
in a clear and comprehensive speech, pointing out \'?ith minuteness the 
^distinction between the Constitution proposed and the model from which it 
might be supposed to have been framed — that of the United States — and 
claiming emphatically that it was intended to be, as far as circiimstanc^es 
w^ould permit, simiia«^ to that of the Imperial Government, and recognising 
the Sovereign of Great Britain as its sole and only head/’ 

The delegates, having sat for eighteen days and having }3asseci 
the seventy-two Resokitions, went on tour through Upper and 
Lower Canada preaching the adoption of their sclieme of union . 
Everwhere they were received^ with enthusiasm. In Febniaiy 
and March, 1865, the Lower and Upper Houses of the Canadiati 
Parliament respiectively carried a Resolution to the effect y i>Tiiat 
an humble Adi'ess be presented to Her Majesty, praying 1 ^.i.at"*she 
may be graciously pleased to cause a measure to be submitted 
to the Imperial Parliament for the purpose of , uniting the Colonics 
of Canada, Nova .Scotia, New Brunswick, Newfoundland and 
Prince Edward Island in one government, with provisions based 
on certain resolutions which were adopted at a Conference of 
Delegates from the said Colonies, held at the city of Quebec on the 
loth October, 1864/'^ In neither House was this resoluMon passed 
without considerable debate. In the Lower House it was intn}’* 
duced by John A. Macdonald in a speech which both summarised 
^^the arguments for Union and explained the reasons for the form 
adopted in the Quebec Resolutions. 

When we consider ” — (he said) — “ the enormous saving that will be 
ejected in the administration by one general Government— wiien we reflect 
that each of the hve Colonies has a Government of its owm, with a complete 
establishment of public departments and all the machineary required for the 
transaction of the business of the country — that each has a separate Execu- 
tive, judicial and militia system — that each Pro viiice has a separate Ministry, 
including a Minister of Militia, with a com^dete Adjutant-General’s Depart- 
ment — that each has a Finance Mii:ifster with a full Customs and Flxcsse 
staff — that each Colony has a large and complete administrative orgam- 
sation, wdth as many executive officers as the general Government will have — 
we can w^eil understand the enormous saving that will result from a uni 
of ail the Colonies — from their having but one head and one central system,. 


And, as to the suggested form of Union : — 

''The only means of solution for our difficulties was the junction in l!?e 
Provinces either in a Federal or a Legislative Union. Now, as regards tZ-e 
comparative advantages of a Legislative and a Federal Union, I have nev’<i’ 
hesitated to state my own opinions I have again and again stated in the 
House that, if practicable, I thought a Legislative Union would begsreferablc. 
I have always contended that if we could agree to have one Government and 
one Parliament, legislating for the whole of these peoples, it would be tije 
best, the cheapest, the most vigorous and the strongest system of government, 
we could adopt. But, 011 looking at the subject in the Conference, and 
discussing the matter as we did, most unreservedly, and with a desire to 
arrive at a satisfactory conclusion, we found that suclO a system was im- 
practicable, In th^ first place it would not meet the assent of the pecjpie ;>{ 
Lower Canada, because they felt that in their position — being in a minority, 
with a different language, nationality and religion from the majority — m 
case of a junction with the other Provinces their institutions and their laws 
might be assailed, and their ancestral institutions, on which they prided 
themselves, attacked and prejudiced. It was found that any proposition 
which involved the absorption of the mdividuality of Lower Canada— if I 
,may use, the expression — ^w^ould not be received with favour by her people* 
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Vve found, too, that there was as great a disinciiiiation oii^the part' of the 
\'arious Maritime iA'ovinces to lose their individuality, as separate political 
organisations, as we observed in the case of Lower Canada herself. There* 
fore we w^ere forced to the conclusion that we must either abandon the ide-a 
of union altogether or devise a system of union in which the separate Pro- 
vincial organisations would be in some degree preserved. So that those who 
“h'ere, like myself, in favour of a Legislative Union, were obliged to modify 
their view^s and accept t?ie project of a Federal Union, as the only scheme 
practicable, even for the Maritime Provinces. Because, althoiigii the law 
of those Provinces is founded on the Common Laiv of England, yet every 
one of them has a large amount of law of its own — Colonial law framed by 
itself and affecting every relation of* life — such as the latvs of property; 
municipal and assessment laws ; laW'S relating to the liberty of the subject, 
and to all the great kiterests contemplated in legislation. We found, in 
short/' that the statutory law of the different Provinces was so varied and 
diversifies 1;|iat it was almost impossible to weld them into a Legislative 
Union at once.” 

The opposition to the Resolution thus proposed centred round 
three main points ; firstly, the form vdiich the proposed union was 
to take — it ■ being argued that the only workable form was that 
which should give the largest powers to the local governments and 
merel}^ a delegated authority to the general government ; secondly, 
that there ®was no provision in the Quebec Resolutions as to the 
proposed constitutions of the local governments — a point whicli 
was at least as important as the constitution of the Federal govern- 
ment ; and, thirdly, that ,no definite information had been given 
as to either the establishment of a permanent system of education 
or the construction of *the inter-Colonial rg^lway, both of which 
were understood tp be involved in the establishment of unioiL 
This opposition, however, though elaborated in a number of lengthy 
speeches, had no effect upon the final result. The Resolution was 
carried in the Lower House by 91 votes to 33, and in the Upper 
House by 45 to 15. 

Thus, early in the year 1865, the Canadian Parliament, without Ir the Maritime 
any appeal to the electorate, had adopted the Quebec Resolutions. P^'oymces, 

But in the Maritime Provinces their reception was very different. 

In March, 1865, ^ general election was held in New Brunswick upon 
the question of the adoption of the Resolutions, with the result 
that the Anti-Federalist |)arty was returned to powder with, a 
considerable majority. In Nova Scotia — ^where public opinion 
also inclined against the resolutions — the Government, warned by 
the result of the elections in New Brunswick, neither submitted the 
resolutions^to Parliament nor went to the country on the question 
of their adoption. Nor wms any action on the matter taken either 
in Newfoundland or Prince Edward Island during 1865. 

In the year 1866, however, there was a reaction in favour of 1866. 
union in New Brunswick. The Legislative Council passed a 
resolution in favour of union. The Governor — acting in defiance 
of the Anti-Federalist Ministry — accepted the resolution. The 
Ministry resigned, and another General Election reversed the' ■ 
result of that of 1865, The Anti-Federalists wei’e overwhelmed, 
and a Federalist Ministry came into power. Encouraged by this 
result, the Ministry of Nova Scotia resolved to take action upon the 
Quebec Resolutions. They made the mistake,, however, of not 
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appealing to the conritry on the question of iinio}i ; aiid tiiougli a 
resolution in favour of union was carried tliroiigli Parliament by a 
large majority, it was subject to the condition tliat the Quebec 
Resolutions should be amended in favour of tlie Maritime Pro» 
viiices ; whilst tile electorate in general took great offence at the 
neglect of the Ministry to give them an ogportiinity of voting 6n 
the question. This discontent was voiced two years later when the 
electorate of Rova Scotia registered an almost unanimous vote 
against the Government of 1866 at the first elections for the 
Dominion Parliament. The Quebec Resolutions were thus for- 
xnally accepted by New Brunswick and Nova Scotia. But l)oth 
Prince Edward Island and Newfoundland Tefused definitely to 
accept them. ^ ^ 

Meanwhile in Canada the Legislature made provision, at its 
session in 1866, for the Local Governments and Legislatures of 
Upper and Lower Canada wLen the union should be efiected. 

For the Maritime Provinces — (says Mr, Giay "^) — “ no such provisions 
•were requisite. Their Constitutions wonid remain in operation as before 
Confederation, restricted only by such limitations as would be introduced 
by the Imperial Act- effecting the union ; but with reference to the two 
Canadas they were again to be reconstructed into . different "provinces and 
separately clothed with the legislative powers necessary for the management 
of their local affairs.'' 

It is a curious fact that — as fax* as the composition of the Provincial 
Legislatures was concerned — Lower Canada pi'eferred to follow 
the English practice and retain two Houses ; whilst Upper Canada, 
with its predominantly English population, declared in favour of 
a single Chamber. ^ 

The Legislative Council of Lower Canada was to be composed of 24 
members, appointed b}’' the Crovoi for life the Speaker to be ap- 

pointed by the Crown, holding office during pleasure and voting only when 
there was a tie ; each Councillor represen png one of the 24 electoral divisions, 
into which Lower Canada was then divided for the purpose of representation 
in the Legislative Council of United Canada of that day, and residing or 

possessing his qualification in the division which he represented 

For the Lower Ho^ise, or Legislative AsseinbR, the existing 65 electoral 
divisions into which Lower Canada was then divided for representation in 
the House of Assembly of United Canada were retained, and a distinct pro- 
vision was inserted that such number should not be altered unless both the 
second and third readings of any Bill to efiect such altei'ation should be 
passed with the concurrence of three-fourths of the members of the said 
Legislative Assembly. 

The lone Assembly of Upper Canada was to be C(.)inpGsed of 82 members 
representing constituencies then designated and declared. 

Provision was also made that the existing laws regulating '^fiections then 
in force in United Canada, and applicable to either ‘Upper or Lower Canada, 
shoidd continue in force until altered or amended by the Legislatures newly 
to be constituted : provided only that the term of each House should continue, 
for four years unless sooner dissolved by the Lieutenant-Governor of the 
Province to which it belonged, and that a longer period than tweh^e montlis 
■should mot intervene between any two sessions' of the Legislature. .... 

An additiontll resolution was also passed, providing for the adjustment 
oi ihe debts, credits and liabilities, properties 'and assets^ of Upper and I.nrwer 
Canada by arbitration, which was subsequently inserted in the British N'orth 
America Act of 1867, but for which no provision had. been made in the Quebec 
PesolutioriS."t 

^ Confederation of Canada," p. 367. 
t J, H. Gray: " Confederation^of Canada," pp. 368, 369. 
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After the adoption of. the Quebec Resolutions by Nova Scotia Xhe British _ 
and New Brunswick eaxly in 1866, those- Provinces each appointed Ain,edca 
a delegation to proceed to England to help in the passing of the*"^^ ’ ^ 
necessary Imperial Act. Canada had appointed a deputation of 
Ministers which had gone to England in 1865 ;• but had been in- 
formed that the l3mp(^rial Governmentj whilst eager for the union 
of the Provinces of Canada, could not take any steps towards that 
end so long as the Maritime Provinces were opposed to the scheme. 

An Imperial despatch was sent on the 24tli June, 1865, to the 
Lieutenant-Governor of New Bilmswick setting out the advan- 
tages of union ; and the Canadian deputation returned home. 

Cana^da now sent a Seputation to join those from Nova Scotia and 
Ne\^ Bri^swick. A conference of the three delegations met in 
London on the 4th December, 1866. Mr. J. A. Macdonald pre- 
sided, and the Conference sat continuously for twenty days. 

Certain resolutions were then agreed to and" transmitted to the 
Secretary of State for the Colonies. They were substantially the 
same as the Quebec Resolutions, but differed on the following points : 

(i) “The entire omission of ‘the Representati\’'e of the Sovereign’ in 
th#fifth resolution, relative to the commanS of the naval and mili- 
tary forces of the Dominion, it being the intention that they, though 
a local force, should be directly under the control of the Sovereign 
as the head of tl?e Empire. This was different from the old Con- 
stitution of the Provinces, under which the Governor- General and 
the Lieutenant-Governors claimed, as representatives of the Queen, 
to exercise, and 'did exercise, military command over the local 
forces within their respective governments. 

(2} “In the sixths resolution, constituting the Legislature, the term 
* Sovereign ’ was inserted as a distinct and co-ordinate branch of 
the Legislature, a proviso which under the Constitution was neces- 
sarily understood, but the declaration of -which was no doubt 
accidentally omitted in the Quebec Resolutions. 

(3) “ The eighth resolution was^ altered by giving to Nova Scotia and New 

, Brunswick twelve members in the Senate instead of ten, and making 

provision for the reduction to ten wben Prince Edward Island came 
into Confederation. 

(4) “ In the twelfth, by making the necessary qualifications of a Senator 

to embrace both a continuous property possession and continuous 
residence in the Province for which he was appointed, except in 
case of an official residence at the capital. 

{5) “ The t-^venty- third and twenty- fourth resolutions, as to the provisions 
for altering the electoral districts, were entirely omitted, it being 
considered that all necessary powers in that direction were suffi- 
ciently embraced in the general terms, giving jurisdiction to the 
general Parliament and Local Legislatures. 

(6) “ The establishment of ' Penitentiaries ’ as an incident of the Criminal 
Code was withdrawn from the local and given to the general Govern- 
ment. And the power of legislating upon, the ‘Sea, Coast and 
Inland Fisheries’ which, under the Quebec Resolutions, had been 
made concurrent, was limited exclusively to the general Parliament, 
while the ^ower of legislating upon the ‘ Solemnisation of Mar- 
riage ’ w'as included in the property and civil rigjits assigned to the 
local Government, whereas before it had not been. 

17) “ To the provision in the 29th section, appropriating to the general 
Government the power of legislating for the uniformity of the 
laws relative to propertj^ and civil rights, was added a clause that 
the power of altering, repealing, or amending laws so legislated 
upon ' should thereafter ' remain ■ with the general Government 
, only. ' . , ' 
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(8) The- pardoning power, which under the 44th Quebec Resolutiofi was 

given to the Lieutenant-Governors, was restricted to cases not 
‘ capital ’ — and the provisions of the 43rd, respecting education, 
affecting the rights and privileges of the Protestant or . Catholic 
minorities in the two Canadas, were extended to the minorities ia 
any Provifice having rights or privileges by law as to denoniina- 
tional schools at the time when the union went into operation. 
And an additional provision was made that : 'In any Province 
where a system of separate or dissentient schools by law obtains, 
or where the local Legislature may hereafter adopt a system of 
separate or dissentient schools, an appeal shall be to the Governor- 
General in Council of the general Go\mrnment from the acts and 
decisions of the local authorities, which may affect the rights ik: 
privileges of the Protestant or Catholic miiiorit}’ in the of 

education, and the general Parliament shall have pm\'er ia the 
last resort to legislate on the subject/ 

(9) " An increased subsid3g in addition to the 80 cents per head, of 80, 

dollars, 70,000 dollars, 60,000 dollars and 50,000 dollars was made 
severally to Upper Canada, Lower Canada, Nova Scotia and New 
Brunswick ; and the capitation subsidy of 80 cents in both New 
Brunswick and Nova Scotia extended until the population reached 
400,000, 

(10) ‘'A distinct provision for an Imperial Gua'^aiitee of £^,000,000 sterling 

for the Inter-Colonial Railway closed the substantijil distinctions 
between the Resolutions agreed upon at Quebec aSid those sub- 
mitted to the Imperial Government at London. 

'' Upon these resolutions so submitted, certaii?) Bills w'ere prepared by tije 
Conference in conjunction wdth the Legal Ogicers of Her Majesty’s Govern- 
ment, and at a number of interviews ..... their details were again dis- 
cussed, amended and added to ; until at last a Draft Bill w^as finally agreed 
upon, which subsequenTly became the British North America Act of 1867. 
This Bill, so agreed upon, v/as submitted to the Imperial Parliament by 
Her Majesty’s Ministers, carried, and finally enacted on the 29th March, 
1867 ; and, on the Proclamation made in accordance with the provisions 
thereof, became on the ist July, 1S67, the Constitution of Canada, 

" Apart from those formal details of the Bill which were essential to ii.s 
proper construction, it is only nece.ssary 'zo observe — firstly, that power was 
given — not provided for in the Resolutions — to increase the numbers ot 
the Senate and House of Commons under certain circumstances, but with 
express limitations ; while, secondly, no power of pardon was conceded to 
the Lieutenant-Governors ; and, thirdly, the power of legislating upon the 
subject-matter of laws of the several Provinces, relating to property and 
civil rights, which had once been legislated upon by the general Parliament, 
was simply made ' unrestricted ’ instead of exclusive in the general Par - 
liament/’ 

The Proclamation declaring that the imperial Act should come 
into force on ist Juiy^ 1867, and nominating the Senate, v/as issued 
on 22nd March, 1867. Prior to the establishment of the DominioiL 
Acts were passed both in Nova Scotia and in New. Brunswick 
forbidding the same individual being at the same time a member 
of the local Legislature and the Dominion Parliament, In Canada 
no such legislation was passed, and, as a matter of fact, during the 
first three or four years after union, the leading members oi' the 
Legislatures of Quebec and Ontario (as Lower and Upper Canada 
were then called) held seats in the Dominion Parliament, As a 
result of the Exclusion Acts in New Brunswick and Nova Scotia,, 
the members of the local Governments and all other members of 
the local Legislatures who wished to be members of the Dominion 
Parliament resigned their seats and went to election. In New 
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Brunswick the members of the Government were re-elected. In 
Nova Scotia fhe electorate took its revenge upon the Government 
for having neglected in 1866 to submit the question of union to 
the people. Every member of the Ministry except Dr. Tupper 
was defeated ; and Nova Scotia sent to the first Dominion Parlia- 
ment a solid body of members pledged to agitate for her immediate 
severance from the Union. This demand for repeal was continued 
in the Nova Scotian local Legislature, which in 1868 passed a 
resolution demanding leave to secede from the Union, and sent 
Howe the Reform leader to Lond(^ to press that demand upon 
the Imperial Government. But wLilst he was away — receiving, 
it may^be said, small *attenti on from the British Parliament — the 
failure of fisheries brought great distress upon Nova Scotia. 

Her need called out the help of the other Colonies, and the wealth 
of their assistance did much to soothe the bitterness that her people 
had felt at being drh^en into union. The agitation for repeal 
melted into a demand for better terms.’' '' Finally the Dominion 
Government agreed to become responsible for a much larger por- 
tion of her debt than haS. been contemplated in the Act of Union, 
and also to pay her a subsidy of 82,698 dollars a *year for ten years, 
to compensate for certain losses of revenue.”"^'' Howe accepted 
these terms and earned the Province in favour of adhesion to the 
Dominion. He himself took office in the Dominion Cabinet (1869). ^ 

Thus the four Colonies — tlfe two Canadas (now known as Quebec Adhesions to 
and Ontario), Nova ScG*tia, and New Brunswick — became the DominioB, 
Dominion of Canada. In 1870 Manitoba aM the North-West 
Territories were added to the Dominion, and in 1871 the Pacific 
Province of British Columbia ; whilst in 1873 Prince Edward Island 
repented her first refusal and came into the Union. For the site 
of the capital the Convention of 1864 had selected Ottawa, which 
]iad already been chosen by the §ueen — at the request of the 
Parliament of the two Canadas — as the capital of those two Pro- 
vinces. The foundation-stone of the Houses of Parliament had 
been laid in i860 by the Prince of Wales, and when the Conference 
met the buildings were nearly finished. Situated on the border- 
line between Quebec and Ontario, with abundant water from two 
rivers, and built on a lofty table-land rising in an abrupt cliff from 
the river bank, its position is one of great natural beauty, fit for 
the home of the romance of the National Unity of British North 
America. 


* Roberts : ^ History of Canada/^ p. 360. 
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crucial elements of the problem of unity wiiich justifies a short 
summary of ‘the pi'ovisions of the Act of 1850, In its original 
form the Bill, after providing for the separation of Victoria from 
New South Wales, embodied the Committee's recommendation, 
for a '' General Assembly ” consisting of the Governor-General 
and a single House, to be called the House of Delegates, and to 
consist of not more than thirty and not less than twenty members.. 
These members were to be elected by the Legislatures of the 
different Colonies — the number of delegates sent by each Colony 
being proportionate to its population. The range of the legislative 
authority of the House of Delegates was strictly limited to te.ii 
subjelSts, defined as fallows : — 

(1) of duties upon imports and exports. 

(2) Conveyance of letters. 

(3) Formation of roads, canals or railways traversing any two or more 

Colonies. 

(4) Erection and maintenance of beacons and lighthouses. 

(5) Imposition of dues or other charges on shipping in every port or 

harbour, * 

(6) Estat^ishment of a general Supreme Court, to<be .a Court of original 
jurisdiction or a Court of Appeal from any of the inferior Courts 
of the separate Colonies. 

(7) The determining of^he extent of the jurisdiction and the forms and 

manner of proceeding of the Supreme Court. 

(8) Regulation of weights and measures. 

(9) Enactment of laws*» affecting all the Colonies represented in the 

General Assemblj^, on any subject not specifically mentioned in 
the preceding 4 ist, but on which the House of Delegates might foe 
desired to legislate by addresses presented from the Legislatures of 
all such Colonies. 

(10) The appropriation to any of the preceding objects of such sums as 
may be necessary, by an equal percentage from the revenue received 
in all the Australian Colohies, virtue of any enactments of the 
General Assembly of Australia. 

The Bill, as first introduced, also provided for a uniform tariff 
applicable to all the Australian Colonies, the details of which were 
set out in a schedule. The abandonment of the provisions for a. 
General Assembly and a uniform tariff was referred to by Earl 
Grey in his despatch covering the Bill as finally passed in the 
following words : — 

‘‘ The Clauses giving power for the establishment, under certain circum- 
stances, of a General Assembly for two or more of the Colonies were omitted 
from the Billln its progress through the House of Lords. This omission was 
not assented to by Her Majesty's Government in consequence of any change 
of opinion as. to the importance of the suggestions on this point which are 
contained in the report of the Committee of the Privy Council. But it was 
found on examination that the Clauses in question were liable to practical 
objections, to obviat^ which it would have been necessary to introduce 
amendments entering into details of legislation which there were no means 
of satisfactorily arranging without further communication vCith the Colonies. 

“ Her Majesty’s Government have been less reluctant to abandon, for the 
present, this portion of the measure which they proposed, inasmuch as even 
in New South Wales it appeared, as far as they could collect the opinion 
which prevails on the subject, not to be regarded as of immediate importance, 
whilst in the other Colonies objections had been expressed to the creation of 
any such authority. 
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I am not, however, the less persuaded that the want of some such central 
authority to regulate matters of common importance to the Australian 
Colonies will be felt, and probably at a very early period ; but when this want 
‘"is so felt, it will of itself suggest the means by which it may be met. The 
several Legislatures will, it is true, be unable at once to give the necessary 
authority to a Gene^rai Assembly, because the legislative power of each is 
confined of necessitj^ within its territorial limits ; but if two or more of the 
Legislatures should find that there are objects of cpmraon interest for which 
it IS expedient to create such an authority, they will have it in their power, 
if they can settle the terms of an arrangement for the purpose, to pass Acts 
for giving effect to it, with Clauses suspending their operation till Parliament 
shall have supplied the authority tha^ is wanting. By such Acts the extent 
and objects of the powers which they are prepared to delegate to such a 
body might be defined and limited with precision, and there can be little 
doubt that Parliament, rvheii applied to to give efiect to an arrangrTinertt 
so agreed upon, would readily consent to do so.” 

Althongb., therefore, the attempt of Earl Grey to provide for 
the Australian Colonies a scheme of union ready-made ended in 
failure, it was not without good results. The terms of the despatch 
announcing his failure show that he himself had recognised in 1S50 
that the details of such a scheme would have to be elaborated 
by the Colonies themselves, and that the ifrovince of the Imperial 
Government and Phiiiament would be limited to theescrutiny of 
details, and the setting of the seal of authority upon the scheme 
as a whole. This in itself marked a great advance upon the rather 
dictatorial attitude which Earl Grey had adopted when first ad- 
vancing his proposals in 1847. But this was not all. Australian 
criticism upon Earl Grey's suggestions had made it clear that, 
however advantagedtis in the abstract a uniform tariff for all 
the Australian Colonies might be, and however apparent might 
be the theoretical advantages of a General Assembly for the whole 
of the Colonies, yet there were local difficulties in the adjustment 
of tariff rates and in the proportionate representation of each 
Colony, which made the establkhm&it of a uniform tariff and of 
a General Assembly very difficult to achieve in the concrete. ^As 
far as the immediate future was concerned, the proposal for a 
General Assembly was hardly regarded hy the Australians them- 
selves in 1850 as within the scope of practical politics. This is 
made clear by the proposals of the Select Committees appointed 
by the Parliaments of the separate Colonies between 1850 and 
i860. The fact that such Committees should have been appointed 
at all shows that Earl Grey's proposals for a scheme of Australian 
unity — though they had been received with uncompromising 
opposition — ^had awakened in the minds of Australians^themselves 
some consciousness of the advantages of union in the abstract. 
But at that date the Australian, movement towards union amounted 
to little more than that. The Constitutional Committee/' for 
instance, appointed by the Legislature of Nmv South Wales in 
1853 to prepage a draft for a new Constitution of that Colony, 
added to its report a paragraph pointing to the advisability of 
the establishment of a General Assembly for the Australian Colonies 
and defining the subjects with which such an i\ssembly should be 
empowered to deal; but did not .attempt to suggest any method 
of ' calling the General Assembly together, or to elaborate the details 
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of its composition. Similarly^ the Committee appointed by the 
Victorian Legislatmre in the same year and for the same object^ 
contented itself with inserting in its report a paragraph expressing 
its feeling that there were questions of such vital inter- Colonial 
interest that provision should be made for occastonally convoking 

General Assembly for legislating on such questions as may be 
submitted to it by the’ Act of any Legislature of one of the Aus- 
tralian Colonies/’ And even when a definite scheme was outlined 
by a Committee appointed by the Legislature of New South Wales 
and was brought up for consideration in Parliament with a recom- 
mendation that a conference should be held to consider the matter 
of u!^.on, it was foui?d that the representatives were so engrossed 
in purely ^olonial affairs that the detailed proposals of the Com- 
mittee were finally shelved. The movement, in fact, had scarcely 
progressed beyond a vague and by no means unanimous belief in 
the advantages of union. 

That this should be so was, indeed, only to be expected. The 
separate Colonies had barely received their Constitutions as self- 
governing States undei* the British Crown. The period between 
1850 and 1^0 is the period during which responsible government 
was conferred on these Colonies. Thus the New South Wales 
Constitution Act passed the Imperial Parliament in 1855 ; Vic- 
toria received its Constitution in the same year ; Tasmania in 
1856 ; South Australia alsd in 1856. Queensland was separated 
from the terriotry of New South Wales as a Colony with responsible 
government in 1859. And though Westeri? Australia was not 
made a self-governing Colony till 1890, a Bill to establish a Legisla- 
tive Council for that Colony — two-thirds of whose members were 
to be elected, whilst one-third was to be nominated by the Crown 
— passed through the Imperial Parliament as early as 1850, 

Under these circumstances it wasi not to be expected that any 
of the Colonies would be in a position to contemplate a definite 
scheme of union. But the ideal of union at least had begun to 
formulate itself ; and in South Australia, as in New South Wales 
and Victoria, Parliament appointed Committees of each House in 
1857 consider the question of Federal union. Their reports were 
identical in terms : they considered that the formation of a Federal 
Legislature would be premature at that moment, but that there 
were so many topics in which the Colonies had a common interest, 
and in which uniform legislation would be desirable, that it was 
expedient to adopt some measures to secure these objects. Ac- 
cordingly they expressed their concurrence with the suggestion 
of the Victorian Committee for the holding of a Conference of the 
Colonies, not to bind the several Legislatures, but only to discuss 
and report. These*recommendations were adopted by the Parlia- 
ment of South Australia, and delegates were appointed to represent 
the Colony at any Conference which might be held. 

But the history of the growth of the Australian Commonwealth The Tariflc 
is not that of a people which from the first clearly realised the 
advantages of union ; which was always prepared to make the 
sacrifices necessary for the attainment of union; and which 

D 
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gradually arrived at the practical expression of such an ideal. 
It is rather that of a people which at first had very little concep- 
tion of the advantages of union : which was divided by the extreme 
of parochial sentiment ; and which was not ordy not prepared 
to make any sacrifices for the cause of union, but did not even see 
that there was any sufficient justification for the making of sacrifices'. 
It was only under pressure of the tangible disadvantages of dis- 
union that the practical desirabilit}^ of union came slowly to be 
recognised, and gave birth in its turn to a national desire for union 
as an abstract ideal. In the tehing of the story of the union of 
Australia, therefore, there is little to be said of disinterest^id 
enthusiasm or the great aims of farseeing sTatesmanship. ft is 
true that these did play their part, and that their pai;j: was -not 
a small one, in the final achievement. But far more prominent 
and far more effective was the part played by hard business con- 
siderations. It was the pressure of jarring interests that com- 
pelled a compromise between Colonies whose individual prosperity 
was threatened by the rivalry of their neighbours. Business and 
not sentiment was the cradle of the Australian Commonwealth. 
There could be no better illustration of this than the tariff question. 
It was, in fact, on this very question that the first suggestions of 
union between the Colonies was made.^ And throughout the 
negotiations upon the question of tariffs'" there is one uniform 
factor — the position of New South Wales. The matter divides 
itself naturally into two parts : first, the ^question of the Murray 
River, and, secondl^T, the imposition of a uniform tariff for all 
the Australian Colonies. The Murray River question is of little 
importance in the histoiw of the Australian Commonwealth except 
as illustrating the difficulties which had to be met and the essen.tiall}?' 
parochial attitude of the three Colonies which were vitally con- 
cerned. In so far as traffic acjioss the river between New South 
Wales and Victoria was concerned, the question of the Murray 
River was really only a part of the larger question of a uniform 
tariff. But there was also the fact that the river itself was navi- 
gable, and this drew South Australia into the negotiations. It 
was, therefore, necessary to arrive at some agreement for the 
disposal between the three Colonies of the proceeds of duties col- 
lected on goods carried on the river ; and in 1855 an agreement 
was made and adopted by the Legislature of each of the three 
Colonies, that there should be no duty on goods crossing the 
Murray, and that on goods carried up the Murray from South 
Australia duty should be levied by South Australia according 
to the South Australian tariff, and should be divided equally be- 
tw'een New South Wales and Victoria. This agreement — modified 
in 1857 by the substitution of the New South Wales for the South 
Australian ta^ff as the basis for the collection of duty-lasted 
till 1864, when it was denounced by New South Wales. It was 
succeeded by another agreement in 1865 providing for the freedom 
from duty of goods crossing the Murray upon the^condition of pay- 
ment of a fixed sum per annum by Victoria to New South Wales, 
whilst the duties on goods carried up the river were to be collected 
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by South Australia according to the Victorian tarift. This agree- 
ment expired aut5maticalh7 in 1872 ; and though a new agreement 
was entered into after a Conference in 1873, Victoria retired from 
it immediately, and all further attempts to arrive at a permanent 
agreement failed. * 

A uniform tariff, though it was never agreed upon by the Colonies, 
vvas recognised as a thing to be aimed at from the earliest days 
of the separation of the various Colonies from the Mother Colony 
of New South Wales. The subject is complicated, not only by 
the multiplicity of Conferences held and proposals made upon 
also by the f§.ct that the Imperial Government insisted on 
its right to control the tariffs made by separate Colonies in such 
a way as to forbid any differentiation in those tariffs in favour of 
or against any particular Colony or State. An assertion of this 
right was made in the Australian Colonies’ Government Bill of 
1850, and was perpetuated by special provisions in the Constitution 
granted to each Colony between 1850 and i860. But it had been 
enforced earlier. Thu^ when in 1842 the Legislative Council of 
New South Wales passed an Act to admit goods the produce or 
manufactufe of Van Dieman’s Land [as Tasmania was then called] 
and New Zealand free of duty, Lord Stanley, then Secretary of 
State for the Colonies, liiought the occasion of sufficient importance 
to justify a circular to the^ Governors of all the Colonies, pointing 
out that a policy of discrimination would involve the foreign 
relations and commerciM treaties of Great Britain. Subsequently 
the Act passed by, the Legislative Council of New South Wales 
was disallowed. The result was to discourage mutual tariff 
arrangements between the Australian Colonies, and to compel 
each Colony to go its own wa}^ Thus, whereas Victoria became 
strongly Protectionist in theory and practice, and was followed 
* by the less important Colonies, Nbw South Wales tended equally 
decisively towards the theory and practice of Free Trade, and a 
barrier was raised across the path of the Federal movement which 
was the chief obstacle to union. It would serve no purpose here 
to trace in detail the efforts made to overcome the tariff difficulty 
and to settle upon a uniform tariff. The point is that the burden 
of inter- Colonial duties furnished one of the main stimulants 
towards union, whilst the almost insuperable difficulty of assimi- 
lating duties based upon the peculiar needs of each Colony and 
fortified b3i all the armaments of rival schools of economic thought, 
delayed and minimised the action of that stimulant. The tariff 
question as a motive for union carried in itself the corrective of its 
own energising influence Although — in so far as it was the vital 
question at many Conferences, which, though abortive as far as 
their main object* was concerned, did much to familiarise the 
leading men of each Colony with the problem of u^iion — the tariff 
question cannot be considered merely as an obstacle to Federation, 

And though it seemed hopeless to devise a settlement of the The Federal 
tariff question, there were other questions in considering which Council, 
the disadvantages of disunion were again and again forced upon 
the leading men of each Colony. It was not, however, till 1883 
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that any one of these questions became so urgent as fo demand 
^mediate settlement, and immediate settlement, not for any 
individual Colony only, but for the whole of Australia. \¥heii 
that demand did arise, it arose on a question which no Australiiin 
would have believed to be urgent until its urgency was actuallv 
forced on his attention b3^ the logic of events. If there had been 
one element lacking in flustralia which in other countries had been 
the element outweighing all others in the case for Union, it had 
been the element of defence. In America, in Switzerland, in 
Germany, in Canada, iinit^?* of tlie people for purposes of defence 
had been one of the primary objects of castii'^* that unity in 
iron mould of a written Constitution. But the Australian, had 
alwaj^s flattered himself that he was under no such necessity. 
In 1883 he received a salutary lesson upon the folly of isolated 
security. France and Germany began to threaten intervention 
in the Pacific ; the former coveted the New Hebrides, the latter 
was believed to have designs on New Guinea. In the case of 
New Guinea, the Queensland Government tgok the obvious course 
of forestalling German intervention by occupation in the name 
of the Queen, and found itself abandoned by the Imperfal Govern- 
ment, which disavowed its action. It was, in short, clear that there 
was no security against European intervention for Australia unless 
^she was prepared to defend herself, tinder these circumstances,, 
men began to remember a proposal which had been made by Sir 
Henry Parkes, Prime^Iinister of New SoutS Wales, at a Conference 
on the tariff question held in i88o~i88i. A^ter the inevitable 
disagreement on the tariff question had come to a head, the Con- 
ference passed a resolution, on the motion of Sir H. Parkes, ex- 
pressing its opinion that the time had come for the creation of a 
Federal Council to deal with int^r-Colonial matters. At the 
request of the Conference, the* New South Wales Government 
prepared a Bill to provide for the establishment of such a Fdereal 
Council, accompanied by a memorandum written by Parkes him- 
self in which it was explained that in his opinion the time had not 
come for the establishment of a Federal Constitution with a Federal 
Parliament, but that the time had come '' when a number of matters 
of much concern to all the Colonies might be dealt with more 
effectually by some Federal authority than by all the Colonies 
separately.'^ The memorandum added '' that an organisation 
which would lead men to think in the direction of Federation and 
accustom the public mind to Federal ideas, would be the best 
preparation for the foundation of Federal Government." Sir H. 
Parkes, had, in short, come to the conclusion that it was no use 
at that time to expend more energy upon futile struggles for a 
uniform tariff, but that there were other matterS upon which unity 
might be obtained without the bitterness and clash of interests 
that always marked the discussion of the tariff question. Thus 
placed before the Conference at Sydney in 1881, the proposal for 
a Federal Council did not meet with anything like unanimous 
approval The question was raised as to where revenue was to 
be obtained for such a Council, and upon this rock the Conference 
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Split into 'two equal halves — ^New South Wales^ South. Australia 
and Tasmania vdtiiig for the Bill ; Victoria, Queensland and New 
Zealand against ; whilst West Australia did not vote at all As 
far as the Conference- of 1880-1881 went, therefore, the Federal 
■Council Bill had dropped. But in ^883 the pfoposal was revived. 
’In November of tli^ year a Convention was held at Sydney at 
which the seven Colonies and Fiji were represented. The first 
question before the Convention was the annexation of, or the 
establishment of a Protectorate over East New Guinea and the 
West Pacific Islands from the T^quator to the New Hebrides in 
'Tr^er to prevent their falling into the hands of foreign powers. 
The Convention then adopted a resolution in favour of a Federal 
Council, A Committee was appointed to draft a Bill for the pur- 
pose. As adopted by the Convention, the Bill provided for the 
creation of a Federal Council, to come into operation only when 
approved by at least four Colonies and to affect only those Colonies 
which had passed the Bill. Each self-governing Colony was to be 
represented on the Cquncil by two members, Crown Colonies having 
one member each. I'he province of the. Council was purely legis- 
lative. R had no executive powders and no’control over revenue 
or expenditure. On seven specified matters it had original juris- 
diction. They were :^The relations of Australasia with the islands 
of the Pacific ; Prevention of the influx of criminals ; fisheries in 
Australian waters outside* territorial limits ; service of civil process^; 
enforcement of judgifients and of criminal process outside the 
limits of each Colony ; extradition of offenaers ; custody of offen- 
ders on board Government ships outside territorial limits. On 
certain other matters — ‘[defence, quarantine, patent and copy- 
right, bills of exchange and promissory notes, weights and measures, 
recognition of marriage an^ divorce, naturalisation, status of cor- 
porations, and '' any other matter of general Australasian interest 
wfith respect to which the Legislatures of the several Colonies can 
legislate within their own limits, and as to wLich it is deemed 
desirable that there should be a law of general application 
the Federal Councii might legislate w’-hen requested to do so by 
the Legislatures of two or more Colonies, such legislation only to 
affect the Colonies which had asked for it. It was also agreed 
by the delegates present at the Convention that the Bill as passed 
should be submitted to the separate Legislatures, which should 
be asked to pass addresses to the Crown praying for legislation 
on the lines laid down by the Bill. This was done by the Govern- 
ments of Victoria, Tasmania, Queensland, South and Western 
Australia and Fiji, whose Legislatures approved of the Bill. But 
in New^ South Wales the Government pleaded the pressure of more 
important hmmms as an excuse for not submitting the Bill to 
Parliament. At last the Bill was submitted, an 4 defeated in the 
Lower House by one vote. In spite, however, of the defection of 
New South' Wales and New Zealand, the Bill passed the Imperial 
Parliament as the Federal Council of Australasia Act, 1885.” 
In addition to the provisions of the Bill adopted by the Convention, 
this^Act gave any Colony power to withdraw from the Councii, 
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and allowed the Queen, at the request of the Colonies, To increase 
the number of members. The Act was adojTted by Victoria,, 
"Western Australia, Queensland, Tasmania and Fiji in 1885 ; and 
the first meeting of the Council was held in 1S86. South Australia 
adopted the Act for two years in 1888, But the Council did no- 
thing of an}^ importance and after it had languished for sonic years^ 
its last meeting was held in 1899. The Federal Council Act was 
finally repealed by the Commonwealth Constitution. 

The Federal Council was in fact still-born, owing main]}' to tlie 
refusal of New South Wales to have any part in its composition or 
working. Yet the proposal for such a Council had come 
New South Wales through the initiative of her great Prime Minister, 
Sir Henry Parkes ; and, as the next decisive step in the progress 
of the idea of Australian unity was taken also on his initiative, it 
is necessary to account briefly for his opposition to the Federal 
Council as finally constituted. That opposition seems to have been 
due to two main causes. First, the fact that during the delibera- 
tions of the Convention which finally shap^id the Federal Council 
Bill a fierce opposition to the proposal for a Federal Council broke- 
out in Sydney. This opposition was based primarily dn the fact 
that the Convention did not take the public’ into its confidence. 
As Messrs. Quick and Garran C Annotated Constitution of the 
Australian Commonwealth,” p. 112) say in their admirable sum- 
mary of the progress of the Federal movement in Australia : — 

The Convention ha^, sat with closed doors ; and it seems that at one 
time, in its 2eal for prompt action, it had contemplated asking the Home 
Government to pass the Bill at once, Avithont reference to the Legislatnres. 
Even the agreement arrived at only gave the Legislatures the option of 
accepting or rejecting the scheme as it stood, and gave them no voice in 
deciding its details. There was a strong feeling in Sydney against making 
so important a Constitutional change wit|i so little consideration ; and the 
Bill itself wns objected to beca.use thif' Council, to Avliich power was given to 
override the local Legislatures, aa^s merely a small, peripatetic, and more 
or less irresponsible body of delegates. Objection Avas made, in fact, 10 
handing OAmr poAvers of Federal legislation to any less important and less 
representative a body than a real Federal Parliament.'’ 

And, secondly, Sir Henry Parkes had an objection to the Federal 
Council founded on his own view of the practicability of Federation. 
When he initiated the proposal for a Federal Council in 1881, lie 
was of opinion that it was only possible to deal through a central 
authority with matters which were non-contentions, so that tlie 
disadvantages of disunion pointed, without any serious obstacie 
intervening, to the advisability of union on such matters. By 
1883, however, he had come to the conclusion that it v/as possilile 
to go further. The discussions on the Federal Council had aroused 
public interest in Federation. That had been his object in pro- 
posing such a Council ; and that object having been attained, 
the. proposal ixfight be allowed to drop. To carry it into efiect 
would only be to create an inefficient central body which would, 
by its very inefficiency, impede the growth of a real national unity. 
Whatever may be thought of the wisdom of this entire change 
of views by Sir Henry Parkes on the question of the Federal 
Council^ there can be no doubt whatever of the sincerity of 
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his Federal aspirations It was owing to his influence that 
New South Waies took the lead in 1889 in re-opening the 
discussion on the development of Australian unity apart from 
the Federal Council. Seizing on the occasion of a memorandum 
by Major-General Sir J. Bevan Edwards, who had been sent 
but by the Impei^iai Government to report on the land 
defences of iVustralia, and who advanced proposals for the 
consolidation of those defences under an Imperial officer subject 
to Federal control, Parkes telegraphed to the other Premiers 
suggesting a Conference on the sulrject. The reply of the Victorian 
^ktyeriimeiit pointed out the possibility of using the Federal Council 
for the consolidation of the defence forces. But Parkes was not 
content with any such proposal. In October, 1889, he delivered 
a great speech in which he pointed to the necessity of providing 
for the national defence of Australia as a sign of the advisability 
of creating a great national government for all Australia/' and 
called upon the seA^^eral Parliaments to appoint delegates to attend 
a Convention '' to devise the Constitution which would be necessary 
for bringing into existence a Federal Government with a Federal 
Parliament for the conduct of national business." 

This proposal for a National Convention of delegates did not, 
however, command in^mediate support. The Governments of the 
other Colonies, especially that of thctoria, still insisted on pointing 
out that the question of ^defence could be quite adequately deal? 
with by the Federal ^Council. They agreed, however, to send 
representatives to a Conference, and with tnis, which he defined 
as '' an informal meeting of the Colonies for the purposes of pre- 
liminary consultation," Parkes had, for that moment, to be content. 

The Conference met at Melbourne on the 6th February, 1890. 
It marks a stage in the growth of the Australian Commonwealth at 
which it is opportune to survey the work which had already been 
done and to indicate the lines on which the far more important 
work of the immediate future was destined to proceed. There 
had, then, up to the year 1890, been little real progress made. 
The abstract ideal of Federation had been accepted with that 
uncritical acquiescence which always means a belief in the minds 
of the people that the expression in a concrete form of any ideal 
so regarded is not within the sphere of practical politics. Each 
attempt to grapple wflth the inter-Colonial differences of vital im- 
portance *which called for settlement on national lines had been 
met with uncompromising opposition from the people whose inter- 
ests were threatened by any compromise. There had as yet been 
no popular recognition of the fact that the real advantages of union 
entailed also a reality of sacrifice ; and, even on matters of no vital 
importance, the sSitempt to apply the principle of unity had called 
forth all the stock objections of the parochial spirit to any form of 
effective Federal control. It was this which was the real cause 
of the ineffectiveness of the Federal Council. That Council was 
regarded, even those Colonies which joined it, merely as pro- 
viding machinery for the management of affairs that were without 
any vital interest to anyone. But the very fact of opposition to 
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the Federal Council showed that the ideal of Federation had at 
last taken definite shape : and with the meeting" of the Conference 
*of 1890 that ideal came down from the forum [as Sir Henry Maine 
said of the idea of the equality of man and the French Revolution] 
and entered the market place. 

At the Conference of i8go Sir Henry P^rkes was the leading 
figure. His resolution affirming the need of early union under the 
Crown and implying the inadequacy of the Federal Council was 
unanimously agreed to. The few criticisms which were advanced 
in the debate upon it, chiefly iif the direction of asking for some 
more definite details as to his idea of the forjn which Federsy^h 
should take, gave him an opportunity of defining, in reply, his 
political faith. ^ 

The main object/’ he said, ** for which, representing New Soutii Wales, 
I stand here, is to say that we desire to enter upon this work of Federation 
•without making any condition to the advantage of ourselves, without any 
stipulation whatever, with a perfect preparedness to leave the proposed 
Convention free to devise its own scheme, and if a central Parliament comes 
into existence, with a perfect reliance upon its justice, upon its wisdom and 
upon its honour. I think I know the people of New South Wales sufficiently 
to speak in their name f and I think I can answer for it that an cTirer-whelming 
majority of my countrymen in that Colony will approve of the grand step 
being taken of uniting all the Colonies under one form of beneficient Govern- 
ment, and under one National Flag.” ^ •. 

give effect to the main resolution, the Conference also decided 
that if a Union was actually brought about, the remoter Aus- 
tralasian Colonies sh(Jtild be entitled to admission at times and under 
conditions to be agreed upon later ; that thb members of the 
Conference should do their best to persuade their respective Legis- 
latures to appoint delegates to a National Australasian Convention 
“ empowered to consider and report upon an adequate scheme 
for a Federal Constitution '' ; and That this Convention should 
consist of not more than seven delegates from each of the self- 
governing Colonies and not more than four from each of the Crown 
Colonies. Such being the result of the Conference, the Parliaments 
of the respective Colonies were asked to appoint delegates. By 
October, 1890, ail had done so except Western Australia, which did 
not appoint its delegates till the end of February, 1891. The 
Convention met at Sydney on 2nd March, 1891. 

It was as delegates to this Convention that the great leaders of 
Australian Federation first came definitely to the fron|. Sir H, 
Parkes, of course, as the representative of New South Wales, had 
long been the most prominent champion of the movement. With 
him came Mr. Barton, destined to take up the leadership of 
the movement in succession to him, and Mr. McMillan, who 
bore a prominent part in the Conventions of 1897-1898. 
Victoria sent M|^. Alfred Deakin and Mr. Wrixon ; South Australia^ 
Mr. C. C. Kingston and Mr. J. H, Gordon ; Tasmania^ Mr. Philip 
Fysh ; Western Australia^ Mr. John Forrest ; and New Zealand^ Sir 
George Gray. These are the most famous names on the roll of 


^ Quoted in Annotated Constitution of Australian Common wealtb/* 
p, 120. , 
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delegates to* file first National Australasian Convention. Sir Henry 
Parkes, was elected President, and before the Convention began the ^ 
task of drafting a Constitution, eleven days w^ere spent in debating 
a series of resolutions introduced by him '' with the object of 
obtaining a preliminary interchange of ideas and of laying down a 
few guiding principlesi’ These resolutions laid down a principle 
for settling each of the outstanding difficulties of Federation in so 
far as they had at that time appeared, and are vrorthy of detailed 
statement, inasmuch as they met with general approval among the 
members of the Convention and were adopted by the Committees 
WTiPh drew up the Xlommonwealth Bill finally approved by the 
Convention. They were as follows : — 

^(i) ''That the powers and privileges and existing territorial rights of 
the several existing Colonies shall remain intact, except in respect 
to such surrenders as may be agreed upon as necessary and inci- 
dental to the power and authority of the National Federal Govern- 
ment. 

(2) " That the trade and intercourse between the Federated Colonies, 

whether by mean§ of land carriage or coastal navigation, shall be 
absolutely free. 

(3) “That ^he power and authority to impose cu«toms duties shall be 

exclusively lodged in the Federal Government and Parliament, 
subject to such disposal of the revenues thence derived as shall be 
agreed upon. ^ 

(4) " That the military and naval defence of Australia shall be entrusted 

to Federal forces, under one command.’’ 

The debate on these resolutions [to which were attached certain 
suggested outlines of the Constitution itsel?] being concluded, 
Committees were ap;^ointed to draft the Commonwealth Bill, Their 
work was then submitted to the Convention as a whole, and the 
draft bill was approved almost exactl^^ in the shape in which it left 
the hands of the Committee. ^ No excuse need be offered for going 
.. in some detail into the provisions o:S»the Commonwealth Bill of 1891 
or for attempting to summarise the main objections which were 
raised in Committee to its various clauses, since it stands out as the 
first attempt to dispose in detail of all the difficulties of Australian 
Federation. The difficulties specifically dealt with by the Bill of 
1891 may be conveniently divided into two broad groups : — 
Constitutional Difficulties [including representation of States in the 
Federal Parliament ; election of members of the Federal Parlia- 
ment ; the relation of the two Houses in the Federal Parliament ; 
the position of the Federal Executive ; Legislative powers of 
the Federal Parliament : and the Amendment of the Federal 
Constitution] ; and Financial Difficulties [including inter- Colonial 
Free Trade ; the Federal Tariff ; and the taking over of State 
Debts and Apportionment of Surplus Revenue.] 

The necessity of *equal representation of States in the Federal State 
.Senate was conceded at the outset ; but this concessi^^n was accom- 
panied by a demand from New South Wales that the House of 
Representatives should have the predominating voice in finance 
and in the control of the Executive. The question of State Repre- 
-sentation thus became involved with that of the relations of the two 

* Quoted in Annotated Const, of Australian Commonwealth, p. 125. 
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Houses in tlie Federal Parliament. But some of the smaller States- 
contended, not only for equal representation in -the Senate, but also 
for equality between the powers of the Senate and those of the House 
of Representatives. The draft Bill of 1891 contained a provision 
on this point wMch w^as afterwards known as '' the compromise of 
1891.'' ''The Senate was given equal pgw'er with the House/of 
Representatives, except that Appropriation Bills and Taxation Bilhx 
were to originate in the House of Representatives alone ; and that 
the Senate was forbidden to amend Taxation Bills or Bills ' appro- 
priating the necessary supplied of the ordinary annual services of 
the Government/ or to amend any Bill ' in^ such a manner jra<^tc> 
increase any proposed charge or burden on the people/ As' some 
compensation for these restrictions, the Senate was given, with 
respect to Bills which it might not amend, a power to suggest 
amendments. That is to say, the Senate might at any stage return 
any such Bill to the Blouse of Representatives with a message 
requesting the omission or amendment of any items therein. As 
a further compensation, and as a guarantee to the Senate of some 
measure of ' veto in detail/ Taxation Bills were to deal with taxation 
only, and with only one kind of taxation; and no 6^traordinary 
appropriations were to be tacked to the ordinary Appropriation 
Bill.'''*' In Committee this compromise of J;he draft Bill was bitterly 
attacked by the representatives of the smaller States. It was as 
energetically defended by those of South Wales and Victoria, 
and an amendment to give the Senate absolutely co-equal powers 
with the House of "^Representatives was finally defeated by 22 votes 
to 16. There had, however, been occasions ^/hen the Parliaments 
of the several States had come to a deadlock over the power of the 
Upper House to amend or reject Bills sent to them by the lowt;r 
House. Especially had this been the case with the Victorian 
Parliament ; and in Committee on the draft Bill Mr. Wrixon, ex- 
Attorney-General of that State, fearing that the provision for 
allowing the Senate to "suggest'' amendments might lead to a dead- 
lock between the two Houses of the Federal Parliament, proposed 
tlrdt if a "suggestion” of the Senate was declined by the House of 
Representatives, the Senate should be able to request a joint meeting 
of the t'wo Houses, at which a majority should decide. This proposal 
found no favour with the Convention, but it is noticeable as tlie 
origin of the "deadlock” provisions which were brought forward 
again and again in the debates on Federation, and as the forerunner 
— though on fundamentally different lines- — of the provision which 
was finally inserted in the Federal Constitution. 

The question of representation of States in the Senate was thus 
settled in favonr of equal representation. The Bill provided that 
Senators were to be elected by the Parliaments the several States ; 
each State sending eight representatives to the Senate. In the 
House of Representatives, each State was to have one member for 
every 30,000 people (a number which was to be alterable by Parlia- 
ment), with a minimum of four members. The number of Senators 
therefore would depend on the number of States joining the Federa- 

'f Annotated Constitution of Australian Commonwealth/’ p. 132, 
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tion ; while the number of representatives would be - determined 
by tile vote of the Federal Parliament itself. The members of the 
House of Representatives were to be elected by each State according 
to its own franchise law^ and upon its own electoral divisions. The 
Federal Parliament was not empowered to frame a imiform franchise. 
As*t«j the Executive, theje wms no provision in the draft Bill for the 
direct responsibility of the Federal Ministers to the Federal Parlia- 
ment, “ but responsible Government was indicated by the provisions 
that there should be a ' Federal Executive Council ' to advise the 
Governor-General, and that the Chie'T Heads of Departments should 
hoxd office during the Governor- Generahs pleasure, should be 
capable of sitting in either House of Parliament and should be 
members of the Federal Executive Council. The intention was 
[to quote Sir Samuel Grifiith'’s words of a later date] ' so to frame 
the Constitution that responsible Government may — not that it 
must — find a place in it.' In Committee the draft Bill was 
amended so as to provide that not only the chief Heads of Depart- 
ments, but also 'The Queen’s Ministers of State for the Common- 
wealth'' should be members of the Executive Council. 

The propolis of the Commonwealth Bill of 1851 for defining the 
legislative powers of the Federal Parliament were substantially 
the same, with a few comparatively minor omissions, as those 
embodied in the Commonwealth Act. They need not, therefore, 
be set out in detail here. 'But the provisions of the Bill as to 
amendment of the Consthution may be very briefly summarized 
by saying that it was proposed that any amendment should be 
ratified by elected State Conventions, not by direct approval of the 
electorate as was ultimately provided by the Federal Constitution, 

So much for the settlement of the Constitutional difficulties 
■which, was proposed by the Bill of 1891. The Financial Difficulties 
gave rise to even more debate, but these also a compromise was 
finally arrived at and embodied in the Bill, This marks a gi'eat 
advance on all the previous efforts towards Federation. The 
question of a Federal tariff, for instance, had always been an in- 
superable difficulty. The interest of New South Wales wms so 
totally opposed to that of Victoria that no settlement of the tariff 
question had as yet seemed possible. And intimately bound up 
with the tariff question was that of inter-Coloniai Free Trade. But 
in proposing his preliminary resolutions. Sir Henry Parkes had used 
words -whicb served to show that he was prepared to leave the 
local interests of his Colony, even on a matter of such vital import- 
ance as was the issue between free trade and protection, in the hands 
of the Federal Parliament. And such an attitude on the part of 
both New South Wales and Victoria was the basis of the compromise 
which was arrived at in the draft Bill of 1891. " The Federal 

Parliament was given full pow'ers of raising money,-fcnot only by 
Customs and Excise, hut by every other mode of taxation ; and 
the only conditions imposed upon this power were that federal 
taxation must be uniform in all the Colonies, and that on the 
adoption of a uniform tariff, trade between the Colonies should be 

Annotated Constitntion of Australian Commonwealth/' p. 132. 
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free. Until the adoption of a federal tariff, the provincial tariffs 
were to remain, not only as against the outside 'world, but as 
against the States ; and after that event the power to impose Customs 
and Excise was to be vested exclusively in the Federal Paiiianient, 
though the States were to retain concurrent powers of raising 
money by every other mode of taxation.'- 

There remained one other difficulty, the question of the taking 
over by the Federal Parliament of the debts of the several States, 
and the apportionment among the several States of the surplus 
revenue of federated Australia. It had been provided that the 
Commonwealth should be given the right of collecting ciistSms 
revenue for the whole of Australia, and as it was at once decided that 
the Commonwealth should not be saddled with the debts ot the 
several States [the necessary expenditure of federation being thus 
reduced at one stroke of the pen to a comparatively insigiiificant 
figure], it was clear that the Commonwealth would have a very 
large surplus revenue drawn from Customs duties, to say nothing 
of the other possible sources of federal income. On the other hand, 
the several States, when deprived of the right of collecting Customs, 
would immediately lose their most fruitful source ofnncome. The 
question, therefore, was how the surplus federal revenue from 
Customs should be distributed among the several States. There 
were two outstanding principles of distribution. The surplus 
might be distributed to the severaF States on the basis of their 
population, or on that of their contributions to the needs of the 
Federal Government. Both principles were open to serious objec- 
tion. If the surplus was to be distributed^ in proportion to the 
population of the several States, it could be shown by statistics that 
the consumption of dutiable articles in the several States was not 
strictly in proportion to the numbers of their respective populalions. 
Yet the population basis was obviously the more coBSonaat 
with the federal idea. To adopt the basis of actual contribution 
to revenue through the consumption of dutiable articles, on 
the other hand, whilst it seemed fairer from the abstract point 
of view':, would give rise to great difficulty in the keeping of 
books showing the relative consumption of dutiable articles by the 
respective States — even if such a system of book-keeping was 
possible at all in practice — and would be opposed on, the ground 
that it was not consistent with the federal idea of equality between 
the several States as units in a Federation. The difficulty thus 
outlined was, throughout the movement towards Federation, one of 
the most serious and most frequently debated. It gave rise at tlie 
Conventrdn of 1891 to a very grave differeiice of opinion. The 
recommendation of the Finance Committee — ^which favoured the 
population basis for distribution of the surphis revenue after the 
adoption of the uniform tariff, and for the apportionment of the share 
of the several States in Federal expenditure before the adoption of the 
uniform tariff ; but the contribution basis for the distribution 01 the 
surplus before the uniform tariff — ^was not adopted by the Constitii- 
tion Committee appointed to draft the Commonwealth Bill. The 
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draft Bill, therefore, '' provided that the federal revenue, both before 
and after the iinifonh tariff, should be applied in the first instance 
to paying the federal expenditure, and the surplus should be returned 
to the several States *' in proportion to the amount of revenue raised 
therein respectively/ subject to certain provisions that taxes should 
be * taken to be collected ' in the State where the dutiable articles 
were to be consumed ; or, in the case of direct taxation, w^here the 
taxable property was situated.''^ That is to say that the population 
basis disappeared altogether from the draft Bill, and that the con- 
tribution basis w^as adopted, not only^for distribution of the surplus, 
but also for the apportionment of the federal expenditure between 
the several States, and that no distinction in this respect w’^as made 
between the periods before and after the adoption of the uniform 
tariff. In Committee these provisions of the draft Bill did not pass 
without criticism, and, finally, substantial alteration. An amend- 
ment making a distinction between the method of distribution of the 
surplus revenue and that of the apportionment of the federal 
expenditure between the several States, and adopting the population 
basis for the latter purpose, was carried. The Convention passed 
on to considei the principle of distributing the sufpliis revenue. It 
was objected that the contribution basis wwld require an account 
to be kept of the ultimate^ destination of dutiable goods — an almost 
impossible task — and it was urged that though the population basis 
might entail temporary inequality in the distribution of the surplus, 
that inequality would automatically correct itself in a few years. 
Ultimately a compromise was suggested. The'^^iontribution basis 
for the distribution ot the surplus might be allowed to stand until 
and after the adoption of the uniform tariff, but the Federal Parlia- 
ment might be given power to alter the basis as soon as the uniform 
tariff had come into operation.. This compromise w’^as inserted in 
the draft Bill and the difficulty of ^ipportioning the shares of the 
several States in both the federal expenditure and surplus was thus 
settled as far as the Commonwealth Bill of 1891 could settle it. 

But the discussion on the question of finance had opened the eyes state 
of the members of the Convention to another danger. The surplus Guarantees, 
revenue of the Commonwealth — ^now that it had been agreed not 
to charge the federal revenue wdth the debts of the several States — 
would be enormous ; and it was felt that there should be some 
guarantee in the Federal Constitution that this huge surplus would 
not be wastefully expended, but would be handed over to the several 
States for their individual purposes. The only suggestion for such 
a guarantee made in 1891 was that the agreement that the Common- 
wealth should not be charged with State debts should be modified 
by making the federal revenue liable for the existing public debts 
of the States, whilst each State would remain liable '' for the amount 
[if any] by which its debt exceeded a fixed sum p^ head of its 
population/' The alternative proposal for a guarantee to the 
several States by means of an obligation imposed on the Common- 
wealth to return some part of its revenue to them was not suggested 
at the Convention of 1891. And even the suggestion which was 

^ ‘‘ Annotated Constitution of Australian Commonwealth/' p. 135. 
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made was negatived without a division. But the idea of a guarantee 
was not dead, and very much more importance was" assigned to it 
in the later discussions on Federation. 

The Bill as it passed through Committee having been adopted as 
a whole by the Convention, it was agreed “ that this Convention 
recommends that provision be made by ''the Parliaments of the 
several Colonies for submitting for the approval of the people of 
the Colonies respectively the Constitution of the Commonwealth 
of Australia as passed by this Convention.” From the moiiient 
that this resolution was passed Federation became a practical issue 
— and the main practical issue — of Australian politics. The 
Commonwealth Bill of 1891, though it was not accepted by most 
of the Parliaments, was the true foundation of the fabric 
of the Australian Commonwealth. The issues with which 
it dealt were the great issues — the compromises which it 
proposed their deliberate solutions. From this time onwards 
the growth of the Commonwealth was a rapid and continuous 
growth. It is true that it was hampered by delays on some of the 
special points deftned by the Bill of 1891. But those delajrs did 
little or nothing to alter the ultimate certainty of its" success as a 
national movement. 

The Commonwealth Bill went to the Parliaments of the several 
States with almost everything against it. It was the first 
attempt to cast into a definite mould the vague aspirations of the 
people towards Federation. Its various provisions were the essence 
of compromise and they had to face in each- Parliament the criti- 
cisms of local extremists. In New South Wales especially every- 
thing seemed to combine to baffle the advocates of the adoption 
of the Bill. The Labour Party had just made its appearance on 
the political stage and was hot on the trail of urgent social legisla- 
tion. The influence of Mr. G/ H. Reid was cast against the Bill* 
as throwing away the free-trade principles of the Colony ; as 
giving excessive power to the Senate in respect of revenue, taxa- 
tion and expenditure ; and as making no provision in the Constitu- 
tion for the establishment of responsible government. The Bill was 
brought up for approval by Sir Henry Parkes on 19th May, 1891, but 
on the 6th June he went out of office on a vote of censure. The 
new Parliament contained a substantial element of Labour members, 
and though Mr. Barton took office in the new Cabinet on the under- 
standing that he was to have a free hand on the question of Federa- 
tion, he had to fight the battle of the Bill in an unsympathetic 
House, with colleagues whose hearts were confessedly too mucli 
in the cause of free trade to leave much enthusiasm over for Federa- 
tion. The retirement from official life, also, of Sir Henry Parkes 
was a severe blow to the cause ; and when in October, 1893, Mr. 
Barton resigifed from the Cabinet on quite another question there 
was no hope left of the approval ” of the Commonwealth Bill 
by the Parliament of New South Wales. This lack of enthusiasm 
in New South Wales affected also the other Colonies. The Vic- 
torian Parliament did actually approve of the Bill with certain 
amendments, the most material of which was the excision of the 
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power of the Senate to suggest amendments in moiie}?' bills. South 
Australia also ’finally approved of the Bill with amendments, but 
not till December, 1892 ; and though Tasmania made a perfunctory 
attempt to discuss its provisions, nothing was actually done ; 
whilst the Parliaments of the rest of the Colonies did not even make 
a pretence of discussing ^t. To all appearance, as far as the Legis- 
latures were concerned, the Federation movement was dead by 
the end of 1893. 

It is, however, a common-place of ph37sical science that under Vitality of the 
'Ae appearance of death germinatiai inevitably takes place ; and 
thS vivifying effect of strong opposition is a trite lesson of political 
experience. The opposition to the Commonwealth Bill appeared 
to have triumphed throughout Australia. In reality it was the 
very strength of the opposition which proved the inherent vitality 
of the movement. A wave of financial depression passed over the 
Continent in the years 1892 to 1893, and community of suffering 
taught the lesson of communit}^ of interest. The movement 
towards Federation became at last a popular movement. Under 
the driving of economic' forces the national solidarity of Australia 
was welded and compacted into a formidable u^hole, and it was 
seen that the opposition to the Commonwealth Bill was in essence 
a product of that mischievous parochialism and inter-Coioiiial 
jealous5r which in times of prosperity had seemed to cost the 
country nothing, but in times of dearth were recognised as the 
height of expensive folly.^ Federation leagues sprung up through- 
out all the Colonies. Debating societies and cMos met everywhere 
to discuss the pracficability and emphasise the advantages of 
Federation ; and it came gradually to be seen that the hope of attain- 
ing Federation through the action of the Legislatures was a forlorn 
hope. Despairing of progress through their representatives, the 
.people of Australia took the details of Federation into their 
own hands. On the ist January, 1894, the Bendigo Federation 
League published an Australian Federal Congress Bill,’" dra,wn 
up by Dr. Quick, in which the root principle was the right of the 
people themselves— apart from the Legislatures — ^to elect their 
own representatives to a new Federal Congress ; and this proposal 
.attracted widespread attention. In New South Wales the popular 
movement soon demanded official notice. In August, 1894, Mr. 

Reid, who had been one of the principal opponents of the Common- 
wealth Bill, ^became Prime Minister and placed Federation in the 
fore-front of his manifesto to his constituents. On his official 
programme it came second only to his free- trade polic^u Replying 
to a deputation from the Federal. League, which urged upon him 
the advantages of Dr. Qiiidds scheme, he expressed his deep 
approval of the ideaof a Congress elected direct by the people, and 
promised to discuss the proposed procedure witl\ his brother 
Premiers. On the 29th January, 1893, a Conference of Premiers Confereace of 
met, at which New South Wales, Victoria, Queensland, South and 1895. 

West Australia and Tasmania were represented. Mr. Reid moved 
and carried the following resolutions : — 



PART I. 


4S AUSTRALIA HISiT 

(1) That this Conference regards Federation as ttie great and pressing 

question of Australasian politics. ^ 

(2) '' That a Convention, consisting of ten representatives from each 

Colony, directly chosen by the electors, be charged with the duty 
of framing a Federal Constitution. 

(3) “ That the djonstitution so framed be submitted to the electors for 

acceptance or rejection by a direct vote. 

(4) That such Constitution, if accepted by tire electors of three or more 

Colonies, be transmitted to the Queen by an address from tlie 
Parliaments of those Colonies praying for the necessary legislative 
enactment. 

(Q ‘‘That a Bill be submitted to the Parliament of each Colony for the 
purpose of giving effect to the foregoing resolutions. 

(6) That Messrs. Turner (Victoria) and Kingston (South Australia) 'be 
requested to prepare a Draft Bill for tRe consideration of this 
Conference.” 

The draft Bill referred to in the 6th Resolution was merely a Bill 
for submission to the respective Legislatures for the purpose of 
giving effect to the first four resolutions. The Bill adopted by 
the Conference was first submitted to the Parliament of New 
South Wales, was passed and finally received the Royal assent 
in December, 1895. It embodied most of Che details of Dr- Quick's 
scheme for the reconsideration of the Federal proposals. The 
Convention was to be elected direct by the people ; at its first 
session it was to frame a Constitution ; this was then to be sub- 
mitted for consideration and amendment to the several Legisla- 
tures ; after an interval of not less than 60 and not more than 
120 days, the Convention was to meet again to consider the 
amendments and'^o re-draft the Constitution, which was then to 
be submitted to a general referendum of ^ the people. South 
Australia passed her enabling Act in December, 1895 ; Tasmania 
in January, 1896; Victoria in March, 1896. The Acts of New’ 
South Wales, Tasmania and Victoria all required a minimum 
number of votes for acceptance of the Constitution on the refer- 
endum. In New South Wales the minimum was fixed at 50, 000, f 
in Tasmania at 6,000, and in Victoria at 50,000. The enabling 
Act passed b}^ Western Australia in October, 1896, provided that 
the representatives of that State at the Convention should be elected, 
not by the people direct, but by both Houses of Parliament sitting 
together, and that the Constitution, as framed by the Convention, 
was only to be submitted to the people '' if approved by Parliament." 
In Queensland it was found impossible to pass an enabling Act at all. 
The Convention It was decided, however, to proceed with the electj^pn of repre- 
of 1897. sentatives from each Colony to the Convention, without waiting 

for Queensland ; and the first session of the Convention opened at 
Adelaide on 22nd March, 1897. At that session New South Wales, 
Victoria, South and Western Australia and Tasmania were each 
represented by ten delegates. The session l^ted till 22nd April, 
when a draft Constitution had been adopted. This was then sent 
to the several Legislatures for consideration. The next session 
of the Convention should have been held in not less than 120 days. 

'^Quoted Annotated Constitution Australian Commonwealth,” p. 158. 

t Amended to 80,000 on I2tli December 1897, in the interval between 
the Sydney and Melbourne sessions of the Convention of 1 897-1 89S- 
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Blit as the Premiers were absent at the Colonial ConferencCj the 
next session* was not begun till 2nd September, 1897, at Sydney ; 
and as a General Election was pending in Victoria, this session was 
suspended on 24th September, 1897, and was resumed at Melbourne 
on 20th January, 1898, This necessity for dividing the final session 
af the Convention into two halves resulted in a corresponding 
division of the main sifbjects of debate at that final session. Thus 
the Sydney session discussed the Financial Clauses, Senate Repre- 
sentation, the Money Bill Clauses and Deadlocks. Of these, the 
Financial Clauses and Deadlocks® w^ere further discussed at the 
Melbourne session, which also debated the River question and 
Railway Rates. TDe work of the Convention at its Sydney and 
Melbourne sessions must, therefore, be regarded as a wEole from 
the point of view of the final draft of the Constitution to be sub- 
mitted to the people by referendum. Such is an outline of the 
sessions of the Convention. Its work can be more conveniently 
summarised under the respective headings of the most important 
subjects discussed, as has been done in the case of the Convention 
of 1891. For convenience sake the settlement of each question 
will be described in each of its stages consecutively. The amend- 
ments made by the. several Legislatures in the Bill drafted by 
the Convention at its Adelaide session can also be conveniently 
dealt with under the head of their respective subjects. And it 
should be said here that nothing beyond the baldest outline of 
the discussions at the ^hi'ee sessions of the Convention will be 
attempted, the object being merely to indicateThe steps by which 
a settlement of the outstanding difficulties of Federation was 
finally arrived at. 

The Bill drafted by the Constitutional Committee ol the Conven- 
tion at its Adelaide session follow'ed the broad outlines of the 
Constitutional provisions of Commonwealth Bill of 1891. 
An alteration was made in the name proposed for the Upper House 
of the Federal Legislature — States Assembly being substituted 
for “ Senate.” Equal representation of the several States in the 
Senate was retained, but it was proposed that the members of the 
Senate should be elected by the people instead of by the Legislatures 
of the several States. Instead of the proposal of the Common- 
wealth Bill that each member of the House of Representatives 
should represent 30,000 people there was a proposal for calculating 
the numbep of Representatives in such a way that it should be 
double the number of members of the Upper House. The Repre- 
sentatives were to be elected by each State according to its own 
franchise, bnt there was to be no plural voting, and the Federal 
Parliament was given the right to establish a Federal franchise 
of general application to supersede the respective franchises of 
the States for purposes of a Federal election. ^ 

In Committee of the Adelaide session, these Constitutional pro- 
visions of the draft Bill were debated in detail. The name of 
“Senate” was restored for the Upper House, i he principle of 
equal State representation in the Senate was again attacked and 
successfully defended. Manhood suffrage was suggested as the 
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3asis of the Federal franchise, and it was finally settled that the 
xatichise for Federal elections should be that of the several States, 
object to the right of the Federal Parliament to establish a Federal 
[ranchise, but not to deprive existing State electors of their right 
to vote at Federal, elections. 

'In this shape the Constitutional provisions passed to the Legis- 
latures for consideration and amendment. New South Wales had 
always opposed the right of the smaller States to equal representa- 
tion in the Senate. The vote of her Parliamentary representatives 
now showed that they were deal to all councils of compromise on 
the point. The Lower House struck out the ^provision of the BSi 
for equal representation by 59 votes to 4. The Legislative Council 
followed the example of the Lower House. In Victoria the prin- 
ciple of equal representation remained intact, but both Houses 
suggested that the States should be divided up, for the purposes of 
election of Federal Senators, into single-member electorates. In 
South Australia Parliament declared in favour of a manhood 
Federal suffrage. These amendments carpe up for discussion at 
the Sydney session of the Convention. The opponents of equal 
State representation in the Senate made a last atti^ck on that 
principle. Its supporters justified it rather as a concession neces- 
sary to secure the support of the smaller States to the Federation 
Bill than on the ground of abstract justice. The guarantee of 
equal representation was retained in 1 :he Bill, but it was made 
clear that this gu^mntee applied only to" States which should be 
original members of the Federation. And the final debate laid 
stress on the fact that the principle of equal representation should 
have as its necessary corollary in the Commonwealth Act an effi- 
cient “ deadlock ’’ clause. The suggestion of Victoria and the 
amendment of South Australia were^aiso both rejected. 

Closely related to the provisions for the constitution of the- 
Federal Parliament were those relating to money bills and dead- 
locks. Both of these were expedients for regulating the relations 
of the two Houses in the Federal Legislature in such a way as to 
keep the real control in the hands of the Lower House whilst 
enabling the Senate to impose at least a temporary check on 
Federal legislation. The Commonwealth Bill of 1891 had laid 
down rules for the powers of each House as to money bills which 
were substantially re-enacted by the Bill of 1898 in its final form. 
But throughout the sessions of the Convention, in whicti the repre- 
sentatives of the smaller States had a clear majority, there was a 
consistent tendency towards upsetting the compromise of 1891 in 
such a way as to give the Senate an extended power of dealing 
with money bills. Thus the draft Bill submitted to the Conven- 
tion at its Adelaide session departed altoge€ier from the com- 
promise of i8qi. The sole right of the Lower House to originate 
Bills appropriating revenue or imposing taxation was limited to 
Bills having for their main object ” the appropriation of revenue 
or the imposition of taxation, and the Senate was given the power 
to amend without restriction all money bills. This attempt of 
the representatives of the smaller States to impose their views 
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on Victoria* and New South Wales gave rise to the most important 
debate of the Adelaide session. It was quite certain that without* 
ample security for the financial predominance of the Lower House, 
Victoria and New South Wales would never cojisent to the equal 
representation of States in the Federal Senate. In Committee on 
Lhe draft Bill Mr. Reid moved on behalf of New South Wales an 
amendment practically reverting to the compromise of 1891. 
The debate lasted two days. At the end of the first day the ranks 
of the representatives of the siTial|pr States were almost unbroken. 
The}/ had a majority, and it was clear that if they held together 
fhe chance of devising a Federal Constitution would be allowed to 
go by once more. But on the second day wiser counsels prevailed. 
Mr, Barton appealed to the smaller States not to take a step which 
the people of New South Wales and Victoria would regard as an 
ultimatum and which would practically destroy all prospect of 
union. It was pointed out, also, that there had been no sign of 
popular opposition in the smaller States to the compromise of 
1891, and at last Mr. field’s amendment was allowed to pass by 
25 votes to 23. 

The debates in the several Legislatures on the provisions of the 
Bill sent out by the Adelaide session as to money bills throw a 
curious light on the view which the Legislatures took of their 
functions in considering that Bill. Though it was admitted that 
the provisions as to money bills were vitally necessary in order 
to secure the support o*f the people of Victoria and New South 
Wales for the Bill on referendum, the Upper House of the Victorian 
Legislature claimed the full power of amendment for the Federal 
Senate. And though it was equally certain that the smaller States 
would not come into a Federal union without some guarantee of 
a grant to the Federal Senate.^of the power of at least suggesting 
amendments, the Lower Houses of both Victoria and New South 
Wales threw out the provisions as to suggestion of amendments 
and denied the Senate any right of amendment at all. The House 
of Assembly of New South Wales, indeed, went even further and 
extended the power of origination of money bills vested in the 
Federal House of Representatives to all appropriation Bills irrespec- 
tive of their main object/' In South Australia both Houses 
agreed in giving the Federal Senate power to amend money bills, 
as opposed to that of suggesting amendments ; and this course 
was foUoweti by both Houses of the Tasmanian Legislature, which 
also made a suggestion — subsequently adopted by the Convention 
at its Sydney session — to leave out the vague words as to amend- 
ment of Bills having appropi'iation as their “ main object," and to 
substitute a proviso* that either House might originate appro- 
priation of fines or penalties, or fees for licences or services. This 
secured the desired result of giving the Senate powa: with regard 
to petty appropriations without opening debatable questions as 
to the ' main object ' of the Bill." Both Houses of the Legislature 
of Western Australia also claimed for the Federal Senate the power 
to amend taxation Bills. The position which the Sydney session 

’“'‘Annotated Constitution of Australian Comnionwealtli,” p. 1S5. 
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simultaneoiisly. The other party — ^that representing Victoria and 
New South Wales — advocated some form of direct appeal to the , 
people by means of a referendum. Between these two courses a 
compromise wms discovered by means of the expedient of a joint 
session of the two Houses, and this found favour at last rather as a 
possible compromise than as intrinsically the best scheme. But 
the Sydney session did not come to any definite conclusion of the 
matter. It adopted two alternative schemes, though with a tacit 
understanding that if a majority qpuld be obtained for the second, 
the first should be allowed to drop. The first expedient provided 
for a dissolution of « the Federal House of Representatives upon 
disagreement between the two Houses, followed by dissolution of 
the Senate if there was still disagreement between it and the new 
House of Representatives, The second provided for a simultaneous 
dissolution of the two Federal Houses upon disagreement, followed 
(in the case of continued disagreement between the two new Houses) 
by a joint sitting of the two Houses at v/hich a three-fifths majority 
of the combined sitting^should suffice to carry the disputed measure. 

It should be said here that during the course of^the Sydney debate 
the meaning of the word deadlock '' — ^wdiich had up to then been 
understood to refer only to disagreements on money bills — was 
extended so as to apply to disagreements between the two Houses 
on any kind of Bill. Wheui the Convention met at Melbourne, the 
two Sydney alternatives again come up for discussion. The larger 
States were still in favour of a referendum, whils^he smaller States 
preferred consecutiYe dissolution to simultaneous dissolution fol- 
lowed by a joint sitting. For a time it seemed as though the smaller 
States would persist in their view that a joint sitting should only 
be held after a consecutive — as opposed to a simultaneous — dissolu- 
tion, and this the larger States#were determined not to accept. But 
at last the spirit of compromise ^prevailed The second Sydney 
alternative was adopted as it stood, and a deadlock'' provision for 
a simultaneous dissolution, followed by a joint sitting with a three- 
fifths majority requisite, passed into the final draft of the Bill. 

On the question of the Federal Executive and Judicature, the Executive and 
BiU sent out by the Adelaide session of the Convention followed Judicature, 
very closely the lines of the Commonwealth Bill of 1891. There 
were, it is true, a few alterations. Thus to the permission given to 
the Queens's Ministers for the Commonwealth to sit in Parliament, 
there was added the provision that no such Minister should hold 
office for more than three months without a seat in Parliament. 

This was important as amounting to a definite establishment of 
responsible Government for the Commonwealth, a thing which the 
authors of the Bill^f 1891 had preferred to leave undefined. Simi- 
larly the name of “ High Court of Australia " was substituted for 
'' Supreme Court of Australia," and the Bill providedTor the erection 
of such a Court instead of leaving that work to the Federal Parlia- 
ment, and also transferred jurisdiction in appeals to the High Court 
from the Privy Council. The clause in the Bill of 1891 requiring 
communications to the Queen from State-Governors to be made 
through the Governor-General, and that empowering the State 
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Parliaments to determine the mode of appointment of State Gover- 
nors were both omitted. Submitted to the Legislatures, these- 
provisions of the Adelaide Bill w^ere seriousl};^ amended by South 
Australia alone. Tn that State the House of Assembly provided, 
for the election of Federal Ministers by both Houses for a period of 
three years, subject to dismissal by the vote of a joint sitting ; 
whilst the Legislative Council proposed to make the High Court 
consist of one Supreme Court Judge from each State. Discussed by 
the Melbourne session, the only serious alteration was on the ques- 
tion of appeals.'^' “ It w^as decided not to interfere with the existing; 
right of appeal direct from the Suprem.e Courts ^of the States to the 
’Privy Council, but to allows an alternative right of appeal to the 
High Court. Where, however, the appeal was made to the High 
Court, its decision was to be final, in the sense that there was no 
further appeal as a matter of right and in matters involving the 
interpretation of the Federal Constitution, or a State Constitution, 
no appeal "was allowed — even as a matter of grace — unless the public 
interests of some other part of the Queen’s doiwinions were concerned.. 
With this exception,^ there might be an appeal from the High Court 
to the Privy Council by special leave of the Queen in Council ; but 
the Federal Parliament might limit the matters in which such leave 
could be asked.” This settlem^ent was destir^ed to give considerable 
trouble when the Commonwealth Bill wms submitted to the Imperial 
5 ^arliament for approval. 

The Comnionwe:3jih Bill of 1891 had proposed that any amend*- 
ment of the Constitution should first be passed by an absolute 
majority of both Houses of the Federal Legislature and should then 
be approved by a Convention in each State elected by the State 
electors for the purpose of considering the amendment. The 
amendment could only pass if approved by the Conventions of a 
majority of the States and provided that the people of the States 
approving were a majority of the total population of the Common- 
wealth. If w^as also to be “ presented to the Governor- General for 
the Queen’s assent.” The Adelaide Bill materially altered the 
provision as to amendments. They were now to be submitted 
direct to the vote of the State electors (not to State Conventions) 
and to pass only “ if the proposed alteration is approved by the 
electors of a majority of the States and if the people of the States 
whose electors approve of the alteration aue also a majority of the 
people of the Commonwealth.” To meet the difficulty 01 woman’s 
suffrage, it was provided that where it prevailed, the number of 
votes cast should be halved for purposes of counting against those 
of other States. There was also a further provision that “ an 
alteration by which the proportionate representation of any State 
in either House of the Parliament, or the minimufii number of repre- 
sentatives of a State in the House of Representatives, is diminished 
shall not become law without the consent of the electors of that 
State.” These provisions of the Adelaide Bill were not seriously 
challenged by the Legislatures ; and what alterations the Legis- 
latures did make were not accepted by the Melbourne session of the 

* Annotated Constitntion of Australian Commonwealth; ’ p. 204. 
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Convention/ ^ But, as we shall see later, some further alterations 
were made alter the Referendum of 1898 in the amendment provi- 
sions of the Adelaide Bill. 

The financial clauses of the Adelaide Bill differed very consider- Financial 
ably from the corresponding clauses of the Bill of 1891. When 
the work of the drafting committee came up for discussion at state^Debts. " ^ 
Adelaide it was seen that the chief difficulty, as before, lay in the 
basis on which the surplus revenue of the Commonwealth should 
be distributed among the several States. The Committee proposed 
to regulate this according to three distinct periods, vk,, before 
the imposition of uniform duties ; for five years after that imposi- 
tion ; and after the expiration of those five years. For the first 
period each State was to be credited with the proportion of the 
Commonwealth revenue collected within its borders and was to 
be debited with Commonwealth expenditure in proportion to 
contributions as far as that expenditure was incurred in respect 
of “ the performance of services and the exercise of povrers ” 
transferred to the Com^aonwealth, but in proportion to population 
as far as that expenditure was in respect of the^exercise of original 
Commonwealth powers. A distinction was thus drawn between 
Commonvvealth expenditure due to the exercise of original and 
transferred powers, and between expenditure due to the perform- 
ance of original and transferred services. For the second period 
this method of debiting ?he Federal expenditure and crediting-^ 
surplus revenue to th^ several States was al|g adopted ; but 
with a Federal tariff and inter-Colonial free trade, the State in 
which customs duty was paid would not necessarily be the State 
in which the dutiable article was consumed ; and it was therefore 
provided that, notwithstanding the abolition of inter-Colonial 
tariffs, an account should be, kept of imported dutiable articles 
passing from one State to anothei^and the duty chargeable thereon 
should be credited to the consuming State, and not to the State in 
which the duty was collected.”'^' The system of book-keeping 
as between the several States was thus adopted by the Committee 
as applicable to the second period ; and the system, though it 
was open to very obvious objections and met at first with almost 
unanimous opposition, was ultimately found to be the only prac- 
ticable system of computing the proportion of revenue contributed 
by each State during the period immediately following the adoption 
of the uniform tariff. For the third period all expenditure was 
to be charged and all surplus revenue distributed on a uniform 
population basis, 

[The financial question was further complicated by the insertion 
in the draft Bill presented to the Adelaide session of the Convention 
of an elaborate syffcem of guarantees in favour of the several States 
against over-expenditure by the Commonwealth. But for the sake 
of clearness it will be better to describe these later on, though their 
essential relation to the method of charging revenue and distributing 
expenditure should not be overlooked. The question of the taking 
over by the Commonwealth of State debts will also be considered 

'‘ Annotated Constitution of Anstralian^Commonwealth,’^ p.^170. 
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separately, and here also it is necessary to emphasise its close 
.dependence upon the distribution ot surplus revenue and the allo- 
cation of Federal expenditure.] 

When the finang:e proposals of the Committee came up for dis- 
cussion at Adelaide, the difficulty of adopting a uniform tariij 
without dislocating the finances of the several States was the main 
subject of discussion. It was quite clear that, however moderate 
the Federal tariff might be, it was certain to result in a considerable 
increase of Customs duties in^New South Wales. The period 
immediately after the adoption of the Federal tariff was therefore 
the crucial period ; and it was to get pver thk difficulty that the 
Committee had adopted what one of its members called '' the 
detestable system of book-keeping.” At the same time the smaller 
States were tied to the necessity of Customs revenue, and did not 
believe that the population basis would operate so unfairly as New 
South Wales contended. Ultimately after a conference of the 
Colonial Treasurers, Mr. Reid, on behalf of New South Wales, 
proposed a scheme for shortening the boc?k-keeping period. 

This was based qh a sliding scale, by which the apportionment of 
revenue, beginning on the book-keeping or. contribution basis, 
would slide in five years to a population basis. Accounts were to 
be kept on the borders for one year only after the imposition of a 
uniform tariff. That year was to be iaken as a test of the in- 
•equaiities of contribution ; and on the g^ssumption that those 
inequalities \voaIiS«»iSteadily decrease, and would disappear in five 
years, it was provided that the apportionment of revenue should 
scale down in five years from the basis shown in the test year to a 
population basis. 

‘'This plan was strongly recommended to the Convention and 
was adopted with very little discussion. The result was that the 
preliminary basis, for the perioti prior to the uniform tariff, re- 
mained unaltered ; the final basis, after five years from the uniform 
tariff, also remained unaltered ; but for the intermediate period, 
instead of five years’ book-keeping on the borders, there was to 
be only one year’s book-keeping, followed by four years’ scaling 
down from the contribution basis, which ruled before the uniform 
tariff, to the population basis which was to rule ultimately.” 

In this shape the clauses relating to allocatiori of expenditure 
and distribution of surplus revenue left the Adelaide session. As 
they stood, they were a compromise between the desire of New 
South Wales to escape the additional burden which a uniform 
Federal taxifi would impose on her population, and that of Victoria 
and the smaller States to avoid losing any of the revenue which 
they already drew from Customs duties. The yiabiiity of such a 
compromise to satisfy local interests was clearly shown as soon as 
the Adelaide Bill went to the Legislatures. In New South Wales 
the House of Assembly struck out altogether the elaborate pro- 
visions of the Bih for allocating Federal expenditure and dis- 
tributing Federal revenue, by an amendment which left the whole 
question to be settled by the Federal Parliament ; whilst the 
Legislative Council went to the root of the matter by voting to 
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deprive the I^ederal Parliament of any right to impose taxation, 
and by excising from the Bill almost the whole of the financial 
clauses. In Victoria, criticism was less violent. The Legislative 
Council passed a resolution that the financial clauses of the Bill 
required further consideration ; and the House of Assembly 
refused, like that of New South Wales, to agree to the proposals 
for allocation of expenditure and distribution of the surplus. In 
South Australia and Tasmania the financial clauses as a whole 
met with httle opposition ; but Western Australia objected to the 
population basis as the ultimate basis of distribution of surplus 
revenue. 

It was thus clear that the main objection to the finance clauses 
in general came from New South Wales, and when the Sydney 
session of the Convention opened, the whole question of Federal 
finance was considered de novo and referred, to a Finance Committee. 

This Committee brought up its report at the Melbourne session. 

As to allocation of expenditure and distribution of revenue, the 
report went back to the ^raft Bill laid before the Adelaide session. 

It retained th^?» three periods — ix,, that prior to the uniform tariff ; 
that five years after its adoption ; and that subsequent to those 
five years. As for the first period, no substantial change was 
made in the Adelaide BQl, as that Bill had itself made no real 
change in the draft laid before the Adelaide session. As for the 
other two periods, the sliding scale of the Adelaide Bill wusjxppped, 
and it was provided that expenditure should be al^’Sfe'ieiTahd sur- 
plus revenue distributed on a contribution basis — corrected by 
book-keeping so as to ascertain the real Colony of consumption — 
and that this system should be continued '' until the Parliament 
otherwise provides,” This scheme was finally adopted by the 
Melbourne session, and now stands embodied in Sections 89, 93 
and 94 of the Federal Constitution. 

Provisions for a guarantee in favour of the several States against state 
over-expenditure by the Commonwealth Government and for an Guarantees, 
adequate return of revenue to the several States were first introduced 
at the Adelaide session of the Convention, The draft Bill submitted 
to that session contained a clause providing that the total yearly 
expenditure of the Commonwealth in the exercise of its original 
powers, should not exceed £300,000 per annum, and that the total 
Federal expenditure upon departments transferred to it by the several 
States should not exceed the revenue directly derived from such 
departments "^y more than £1,250,000 per annum. [In both cases 
the sums were left blank by the draft Bill and were added later.] 

Further, there was a guarantee that during the first five years after 
the imposition of a uniform tariff the aggregate amount to be paid 
to the several States for any year should not be less than the aggre- 
gate amount returned to them during the year last ]?receding the 
imposition of such a uniform tariff. These guarantees were designed 
to satisfy at once New South Wales, which feared that a heavy 
Federal expenditure would necessitate the imposition of a higlx 
Federal tariff ; and the smailer States which were desirous of insuring 
themselves against a lower State revenue through the Customs than 
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they enjoyed prior to Federation. Both guarantees were embodied 
in the draft Bill approved by the Adelaide session, the amounts 
being fixed in the case of Federal expenditure original and trans- 
ferred. When, Jiowever, the Bill went to the Legislatures, New 
South Wales struck out both guarantees ; and, though Victoria, 
South Australia and Tasmania accepted them, Western iliistralia 
asked for a guarantee to the several States, not collectively, but 
individually, of the amount of revenue to be returned. This ques- 
tion also was considered hy the Finance Committee appointed at 
the Sydney session, and wmen its report was brought up at the 
Melbourne session it was found that the c^xcission of both the 
Adelaide guarantees was recommended, whilst a new clause was 
proposed to provide against a loss of revenue which it was feared 
might result during the first year of the tariff if merchants ‘ loaded 
up ' dutiable goods in New South Wales in anticipation of the tariff, 
in the hope of making them free of the Commonwealth without 
paying duty. The new clause provided that such goods, on trans- 
portation into another State within a certain time after the uniform 
tariff, should pa^ the difference between the duty ^hargeable on 
importation under the uniform tariff and the duty they had already 
paid.'’* But this new clause was in no way a substitute for the 
Adelaide guarantees, and when the Finance Committee’s report 
came up before the Melbourne session, the abolition of the guarantees 
was strongly opposed by the representatives of Victoria and the 
smallefr^tiTsaSk The opposition of the representatives of New 
South Wales to any guarantees was determined ; and at first it 
seemed that, though there was a majority in favour of the guarantee 
system in the abstract, inability to agree on the form it should take 
would enable New South Wales to snatch a victory on this point. 
But at last Sir Edward Braddon of Tasmania brought forward the 
first draft of what was known later as the Braddon clause.” This 
combined the two principles of the Adelaide guarantees, without 
the mention of any fixed maximum for Federal expenditure. In 
its final form it also contained a provision as to State debts taken 
over by the Commonwealth. Thus it provided that out of the net 
Customs and Excise revenue of the Commonwealth not more than, 
one-quarter should be spent on Federal expenditure — both original 
and transferred — and the remaining three-quarters should be 
distributed among the States, with the limitation that if any part 
of the debts of the several States was taken over, revenue returnable 
to any State might be sp6nt in paying interest on the debts of that 
State which had been so taken over- In this form the Braddon 
clause was embodied in the draft Bill approved by the Melbourne 
session. It afforded one of the chief grounds for opposition to the 
Bill on referendum. | ] 

There remains t6 be considered, of the financial clauses discussed 
by the Convention, the taking over of State debts. It will be 
remembered that in the Bill of 1891 no provision had been made 
for the taking over of State debts as an integral part of the establish- 
ment of a Federal Parliament, though the Bill of 1891 had contained 

'‘ Annotated Constitution of Australian Commonwealth/’ p. 197. 
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a clause giving ^ the Federal Parliament power ''with the consent 
of the Parliaments of all the States to make laws for taking over and 
consolidating the whole or any part of the public debt of any State 
or States, but so that a State shall be liable to indemnify the Common- 
wealth ill respect of the amount of a debt taken over, and that the 
amount of interest payable in respect of a debt shall be deducted 
and retained from time to time from the share of the surplus revenue 
of the Commonwealth, which would otherwise be payable to the 
State/*' In the draft Bill submitted^ to the Adelaide session this 
provision was substantially repeated, except that “ the consent of 
any Parliament." wasi» substituted for " the consent of the Parlia- 
ments of all the States," and that a provision w-as added that “ upon 
any conversion or renewal of the loan representing the debt, any 
benefit or advantage in interest or otherwise arising therefrom shall 
be applied to the reduction of the debt." The consent of the 
several States was, howwer, cut out of the Adelaide Bill, as was 
the other addition set out above, whilst the power to take over State 
debts was limited to " the whole or a rateable proportion of the 
public debts the States as existing at the estajdishment of ike 
Commom^jealtk/' The Melbourne session of the Convention left the 
section of the Bill in the same state, subject to the part of the 
Braddon clause which embied revenue due to any State to be 
applied to payment of interest on debts of that State taken over 
by the Commonwealth. 

The fixing of Railway Rates and the reguiation-j^^fTt^fArafiic Railway Rates 
were two of the Legislative powers of the Federal Parliament on 
which the Convention had much difficulty in coming to a final 
decision- The regulation of river traffic vras a subject so entirely 
conditioned by the peculiar characteristics of the Australian river 
system that its final settlement has little more than merely local 
interest. The fixing of Railway Rat&, on the other hand, though 
also greatly influenced by local considerations, has a wider bearing 
in viev/ of the certainty that the same problem must face any 
country whose several States may endeavour to form a system of 
Union. The work of the Convention on this point must, therefore, 
be considered in some detail. In the Commonwealth Bill of 1891 
a clause was inserted empowering the Federal Parliament to annul 
any State Law or regulation " having the effect of derogating from 
freedom of tede or commerce between different parts of the Com- 
monwealth." When the Bill was under discussion the question 
was raised whether this clause would extend to the prevention of 
preferential railway rates, but all amendments designed to make 
the clause clearly applicable to such cases were negatived. In the 
draft Bill submitted to the Adelaide session of the Convention of 
1897, however, there were provisions expressly designed to prevent 
preferential railway rates. Thus it was laid down thcA any State 
Law derogating from the freedom of inter-State trade should ips& 
facto be null and void, whilst the Federal Paxdiament was empowered 
to create an inter-State Commission^ whose powers as to railway 
matters were to be limited to the control of rates and regulations 
"preferential in effect and made^and used for the purposes of 
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drawing traffic to that railway froixuthe railway of „a neighbouring 
State.” It was during the debate at the Adelaide session that the 
practical application of such a power vested in the inter-State 
Commission was- clearly defined. Messrs. Quick and Garran (‘AAnno- 
tated Constitution of the Australian Commonwealth,” p, 179) 
describe the situation as follows : — 

‘ ' The problem was a most difEciilt one, involving important commercial 
and political interests. Under the provincial system, each Colony had 
re~inforced its barrier of customs-houses by a war of railway rates and railway 
policies. This was especially the else between New South Wales and Victoria. 
Each Colony had built its railway lines and arranged its rates with a, view 
to concentrating as much trade as possible in its'^own capital. New South 
Wales, having an immensely larger area than Victoria, had tried to gather 
into Sydney all the trade of that area, and had built ‘ octopus * railwa^^s 
into the south-western or * Riverina ' district — taking care not to -extend 
them quite to the Victorian border, lest some of the trade might flow the 
WTong way. A large area of New South Wales, however, is nearer to Mel- 
bourne than to Sydney ; and Victoria ran numerous lines to the border in 
order to tap the trade of these outlying districts of New South Wales. Then 
began a system of frankly competitive rates, V|ptoria oflering special reduc- 
tions — in some cases amounting to 66 per cent.— to goods coming from across 
the border, whiled- New South Wales endeavoured to retain the trade by 
prohibitive rates for produce travelling towards Melbourne, and by extremely 
tapering long-distance rates for produce travelling to Sydney. This cut- 
throat competition between the two railway systems was, moreover, com- 
plicated by the competition of both with river-steamers trading to South 
Australia. As regards the ‘ long-haul ’ rates in New South Wales, there was 
also the difficulty that tapering rates for long distances are required by the 
soiindest'''’p^rf?^ of railway management ;*^and it seemed impossible to 
ascertain the precise point at which it could be said that a differential rate 
became preferential and non-Federal in character^ or the precise degree of 
tapering which was necessary for the development of territory, and in the 
interests of producer and carrier alike. The only obvious test — that of the 
direct profitableness or unprofitableness of the rate to the carrier — was in- 
applicable because the carrier, being the Government, had public and political 
interests which might justify it in running the railways at a loss for the public 
benefit/ ‘ ^ - 

It was in the light of this delicate situation as between New South 
Wales and Victoria, with South Australia holding a watching 
brief in the interest of her river traffic, that the /Adelaide session 
had to deal with the control of railway rates. The question, 
however, proved too difficult to be settled during that session, 
and the Bill went to the Legislatures containing a clause establishing 
an Inter-State Commission charged with the duty of seeing that 
no State laws should derogate from the principle of inter-Colonial 
freedom of trade, without any limitation of its powers [as in the 
draft Bill] to railway rates and regulations only in so far as they 
were '' preferential in effect, and made and used for the purpose 
of drawing traffic ” from the railway of one State to that of another 
State. In the Legislatures this establishment of the Inter-State 
Commission passed almost unquestioned, although the House of 
Assembly of New South Wales struck it out of the Bill. But at 
the Melbourne session the question of railway rates was thoroughly 
re-considered ; its importance, and the real necessity for a satis- 
factory solution of its difficulties, being very clearly recognised. 
At first, though there was substantial agreement on the point of 
Federal prohibition of unduly high rates on the railway of any 
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State, there was equally al'tendency towards absolute disagreement 
as to the permissibility of very low rates framed with a view to the 
attraction of trade. At one time, indeed, a clause prohibiting 
both preferential rates and rates framed in order to attract trade 
was actually adopted by the Convention. But the hostility of the 
representatives of New South Wales to any prohibition of such low 
rates was uncompronaising. They saw that such a prohibition 
would make waste iron of their railways built to a great distance 
from S37dney with the purpose of drawing trade to that town, and 
they asserted again the theoretic and practical legitimacy of taper- 
ing rates. In the end the prospect of their unreconciled hostility 
to any part of the Bill prevailed upon the Convention to allow all 
the amendments which had alread}^ been passed to be withdrawn, 
and the discussion began again, but with the advantage of definite 
knowledge as to the vital points of difference. At last a settlement 
w^as reached. Preferential rates were forbidden ; but rates 
“ necessary for development were safe-guarded, and as to what 
amounted to such a i^ecessity the Inter-State Commission was 
empowered to decide upon that point. To further satisfy the 
representatives of New South Wales, the Conveirfion agreed to|a 
clause proposed by Mr. Reid requiring that due consideration 
should be given by the^ Inter-State Commission to the financial 
responsibility incurred m connection with the construction and 
working expenses of State* Railways. Thus while the several 
States retained control of their railways, that control was^iibject 
to the scrutiny of the Inter-State Commission, wlr^Cl'^iiT^ it was 
to see that the Fedeml principle of inter-colonial equality of trade 
was not violated by the State management, except in so far as the 
necessities of State development and of economical management 
justified_^ derogation from the literal interpretation of that 
principle, " " . j ■ 


Such was the work of the convention of 1897-1898 in devising 
a settlement of the most salient difficulties of Federal union. The 
next step, under the enabling Acts of New South Wales, Victoria, 
South Australia and Tasmania [V^estern Australia waited on the 
action of these four Colonies] was to submit the draft Constitution 
to a popular referendum. In New South Wales — owing to a vote 
of the Legislature between the Sydney and Melbourne sessions of 
the Convention — the requisite affirmative majority for the adoption 
of the Constitution, which had been fixed at 50,000 by the enabling 
Act, had been raised to 80,000. In Victoria it was 50,000 ; in 
Tasmania, 6,000 ; whilst South Australia required no minimum 
majority in favour of the Bill. The story of the Referendum of 
1898 is soon told. Tn New South Wales, Victoria and Tasmania 
the vote took place on the 3rd June ; in South Australia on the 
4th June. Victoria approved the Constitution by a majority of 
78,421 ; South Australia by a majority of 18,480 ; Tasmania by a 
majority of 9,081. But in New South Wales the forces of opposi- 
tion had their stronghold. Just as the Legislature of that Colony 
had distinguished itself by the ferocity of its amendments to the 
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Bill drafted by the Adelaide session of the Convention ; so on 
referendum the whole weight of a convinced repugnance to the 
compromises that had been agreed to by the Convention was 
thrown against the Constitution. Mr. G. H. Reid, the Prime 
Minister, though he announced that he personally would vote for 
the Bill, declared that he must abstain from any recommendation 
to the electors one way or the other. The opposition concentrated 
on the old lines which had entailed the ultimate rejection of the 
Commonwealth Bill of 1891. Equal representation in the Senate 
vms again denounced ; the ufiiform Federal tarih was represented 
as treachery to the free trade policy of the Cplony. It was asserted 
that Victoria had dictated her views to the Convention and that 
she could insist on the possession of the Federal capital. To 
these old objections were added denunciations of the Inter-State 
Commission, the Deadlock Clause, and the Braddon Clause Led 
by Mr. Barton, the Federalist party in the Colony fought strenuously 
for the adoption of the Constitution. But though they carried 
the day, the majority of 5,367 fell rfar below the requisite 
80,000. 


Mr. Reid and 
New South 
Wales. 


The Federalists in New South Wales, however, did not regard 
this failure to obtain the requisite majority as conclusive They 
had two reasons for their view. In the first place a general election 
was imminent in the Colony, and it was their belief that, with the 
quesS 5 ?!w?! 4 ^^ adoption of the Constitution made an issue at that 
election, the movement in favour of adoption would gain more 
adherents. In the second place, Mr. Reid himself immediately 
after the referendum had communicated with the other Premiers 
inviting them to a Conference with a view to amending the Con- 
stitution in such a way as to make it more acceptable to the people 
of New South Wales. Though this invitation was refused, the 
Federalists considered that it showed that Mr. Reid was impressed 
by the strength of the Federalist movement in the Colony. The 
general election came on in July, 1898, and though Mr. Reid per- 
sonally defeated Mr. Barton, his majority in Parliament was 
reduced to four, the result being that, whereas the old Legislature 
had been bitterly opposed to Federation, the new one was com- 
mitted to the main principles of the Constitution, subject to certain 
amendments in detail. Immediately on the meeting oh Parliament, 
these amendments were formulated in certain resolutions introduced 
by Mr. Reid. They included the abolition of the three-fifths 
majority of a joint sitting of the two Houses ; the deletion of the 
'' Braddon Clause '' ; a guarantee that the Federal capital should 
be within the boundaries of New South Wales ; and minor altera- 
tions in the settlement of the questions of State boundaries, river 
traffic, the amendment of money biUs and appeals to the Privy 
Council. To these resolutions two additions were made during 
the debate in the House of Assembly, the first making detailed 
proposals for the amendment of the Constitutional provisions as to 
alterations in the Constitution, and the second stipulating that the 
representation of each State in the Senate should be raised 
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from six to eight. With these additions the resolutions passed 
the House of Assembly, The Legislative Council also passed 
them, though with substantial modifications. 

The position at the end of 1898 was therefore this : — ^That Vic- Conference of 
loria. South Australia and Tasmania had approved of the Constitu- 1S99. 

tion drawn up by the Convention of 1897 to 1898 ; that Queensland, 

Western Australia and New Zealand stood aloof; and that New 
South Wales, having refused to approve the Bill, had defined the 
conditions on which her approval rriight yet be granted. Under 
these circumstances, a conference of the Premiers of the six Colonies 
(for Queensland also sent her Prime Minister) met at Melbourne 
on the 29th January, 1899, to consider the suggested amendments 
of New South Wales. The recommendations of this Conference 
were of great importance, inasmuch as they marked the completion 
of the work of drafting the Constitution Bill. On the questions of 
rivers, money bills, judicial appeals and number of senators, the 
members of the Confq'ence refused to make any alteration 
in the Constitution. They agreed, however, tha.^ the Federal 
capital should* be in the territory of New South Wales, provided 
that the site was not to be within 100 miles of Sydney 
and that the Federal^ Parliament should sit at Melbourne 
until it met at the site decided on for the capital. They 
provided that no alteration in the boundaries of any State 
could be made without 4 he consent of a 

cast upon the question of the alteration in the btate affected. 

They added to the provisions of the Bill as to alteration of tiie 
Constitution a clause enabling a proposed law making such an r , 
alteration, if it twice passed either House of the Federal Legislature, 
but was refused by the other House, to be submitted to a national 
referendum. They failed to find a^y satisfactory substitute for 
the Braddon Clause, but they limited its operation to '‘‘a period 
of ten years after the establishment of the Commonwealth, and 
thereafter until the Parliament otherwise provides,” and added 
a new clause empowering the Parliament, during the same period, 
to grant financial assistance to any State. They acquiesced in 
the demand of New South Wales for the abolition of the three-fifths 
majority at the joint sitting and replaced it by “an absolute 
majority of the total number of the members of both Houses,” 

Lastly, they* introduced a new clause for the benefit of Queensland, 
which provided that if she joined the Commonwealth as an original 
State, her Parliament might, pending Federal legislation, divide 
the State into electorates for the purposes of Senate elections. 

It was now necessary to pass an “ Enabling Act ” in each Colony The Second 
providing for a further reference of the amended Cojistitution to Referendum, 
the people. In New South Wales this Act provided for a Refer- 
endum, to be decided by a simple majority, and allowed a vote 
upon the referendum to a person qualified for registration, even 
if he was not actually registered. It was at first materially altered 
by the Legislative Council, which was at that time much below 
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its normal strength, but the Governor appointed twelve new 
members, and the Bill was then assented to on the 22nd Aprils 
1899, with the provision that eight vreeks should elapse before the 
referendum. Meanwhile South Australia had already passed her 
Enabling Act^; Victoria and Tasmania did so soon after New^ 
South Wales ; and Queensland, after a long delay, followed the 
example of the other four Colonies on the 19th June. This was 
immediately before the referendum in New South Wales, which 
took place on the 27th June, 1899 and. resulted, in spite of a 
desperate last efiort made by the opponents of the Constitution, 
in an affirmative majority of 24,679. In Victoria, South Australia 
and Tasmania the Constitution was affirmed by enormous majori- 
ties ; and in Queensland, where the voting did not take place till 
the 2nd of September, the Constitution was adopted by a majority 
of 7,492. The total figures in the five Colonies were : — 

For the Constitution . . , , . . . • 377,988 

Against the Constitution 141,386 

Majority 7 . 236,602 


(T. 

These figures ” — (say Messrs. Quick and Garran*) — are a strildng 
proof of the strength and sincerity of the, national sentiment throughout the 
^zMeof Eastern Australasia ; and they are also a unique testimony to the 
hi^^^s 4 i«aj,^pacity of the Australian people. Never before have a group 
of self-governmg, practically independent communities, without external 
pressure or foreign complications of any kind, deliberately chosen of their 
own free will to put aside their provincial jealousies and come together as 
one people, from a single intellectual and sentimental conviction of the folly 
of disunion and the advantages of nationhood. The States of America, of 
Svdtzerland, of Germany, were drawn together under the shadow of war. 
Even the Canadian Provinces were forced to unite by the neighbourhood ol 
a great foreign power. But the^Australian Commonwealth — the fifth great 
Federation of the world — came into voluntary being through a deep convic- 
tion of national unity. We may well be proud of the statesmen who con- 
structed a Constitution which — ^whatever may be its faults and its short- 
comings — has proved acceptable to a large majority of the people^ of five 
great communities scattered over a continent ; and proud of a people who„ 
without the compulsion of war or the fear of conquest, have succeeded in 
agreeing upon the terms of a binding and indissoluble social compact."^ 

During August, 1899, the Parliaments of four ut^the Colonies 
whose people had ratified the Constitution passed addresses to the 
Queen praying that it should be passed into law by the Imperial 
Parliament. In Victoria, South Australia and Tasmania the 
address met with no opposition. In New South Wales the address 
was passed after several nights’ debate. Queensland passed a 
similar address shortly after her delayed referendum. It is perhaps 
unnecessary to enter into the details of the negotiations with the 
Colonial OlSice which preceded and accompanied the passage of 
the Constitution through the Imperial Parliament. They were 
conducted, on the side of the Colonies, by a delegation consisting 


''Annotated Gjnstitution of Australian Commonwealth,” p. 225. 
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of one representative from each of the Federating Colonies, and 
centred mainly round three questions : Firstly, the admission of 
Western Australia and New Zealand into the Federation ; secondly, 
the question whether the Australian Constitution wpuld come under 
the provisions of the Colonial Laws Validity Act ; and thirdly, the 
provisions of the Constitution as to appeals to the Privy Council. 

The form of the final settlement of the last of these three questions 
will be discussed in the chapter on appeals to the Privy Council. 

The second was settled by the omission of a definition of the word 
'' Colony ” in the proposed clause 6 of the Covering Clauses to the 
Constitution, upon which definition the difficulty raised by the 
Law Officers of the Crown was based. 

As far as the admission of Western Australia and New Zealand Western 
was concerned, it was made clear at an early stage of the negotia- ‘"^^stralia. 
tions that the Imperial Government would not consent to include 
in the Bill to be submitted to the Imperial Parliament, any amend- 
ment to the draft Constitution upon the question^ of admission 
of any Colony. This meant that Western AuslTalia and New 
Zealand must either accept the Constitution and join the Federation 
as original States, or must stay outside. New Zealand adopted 
the latter ; Western Australia the former, alternative. The 
attitude of Western Australia^ had undergone a change immediately 
after the Constitution left the Convention in its final 
Premier, Sir John Forrest,'' who had at first appeared to be prepared 
to recommend the acceptance of the Constitution, did not bring it 
before Parliament till July, 1899, after the second referendum in 
New South Wales had taken place. It was then referred to a 
Select Committee of the Assembly, whose report advocated certain 
amendments giving Western Australia a larger discretion in the 
matter of railway control and customs duties than was given her 
under the draft Constitution. These amendments were accepted 
by the Government, which proposed to submit the Constitution 
with the amendments to a referendum. The proposal of the Gov- 
ernment was carried in the Lower, but defeated in the Upper, House. 

A deadlock thus came about, and the submission of the Constitution 
to the people of Western Australia was deferred until Mr, Chamber- 
lain, who was then Colonial Secretary, clearly intimated that the 
Imperial Government would not amend the draft Constitution in 
favour of Western Australia and that she would lose the advantages 
of an Original State if she did not join the Federation before the 
Constitution Act was proclaimed by the Queen. Even then it 
would have been too late for Western Australia to enter the 
Federation as an Original State had not a clause been specially 
inserted in the Imperial Bill then before Parliament “ providing 
that, if the people intimated, before the issue of the Queen’s Pro- 
clamation, a desire to be included. Western Australia might join 
as an Original State.” Thereupon the Parliament of Western 
Australia was summoned in haste and an Enabling Act rushed 
through. The referendum took place on the 31st July, 1900. 

The Government consented to have it taken in accordance with 
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the newly-extended franchise of the Colony, 

men and women-who had been twelve months m the Colony 
Sould be entitled to vote. It resulted m a majority Federation 
of 25109; and '•the address to the Queen was passed by both 
Houses of Parliament on the 21st August, 1900. 


Broclamation 
of the 

Commonwealth. 


MeanwhUe the Commonwealth Act had passed the House of 
Lords on the 5th July, and had received the Royal Msent on the 
Qth July, 1900. “ On the 17th September, 1900, the Queen signed 

the Proclamation declaring that on and after the 
iqoi, the people of New South Wales, Victoria, South Australia, 
T^mania and Western Australia should be united m a Federal 
Commonwealth under the name of the Commonwealth of Aus- 


tralia.” 
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CHAPTER III. 


The Administration of the German Empire. 


[This chapter is an extract from a series of articles published in 
the '' Morning Post '' during the month of June, 1908. It is re- 
produced here, by the kind permission of the Editor, as giving a 
short and vivid accounife of the actual working of Union in Germany.] 

I. 

The German Empire is a sovereign State, containing twenty-six Federal 
constituent parts, all of which, with the solitary exception of Coimcil. 
Alsace-Lorraine, are the^iselves sovereign States. This is 
apparently a contradiction in terms and a stumbling block-;lTr*T 5 Te 
Constitutional lawyer. It is the key to the peculiarities of the 
Imperial Constitutio^a. That Constitution distributes power among 
three elements — the Federal Council (Bundesrat), the Imperial 
Chamber (Reichstag), and the Emperor ; it is to the two first that 
all legislative functions are confined. 

The Empire itself did not sudde^^Iy spring into existence out of 
nothing at all ; it is a development of the previously existing 
North German Confederation, and it has never lost the traces of 
its federal origin. The Confederation, formed by Treaty after the 
Austrian War of 1866, was extended in 1870 by further Treaties 
so as to include the States south of the Main ; at the same time, 
and also by an international agreement, the union changed its 
name from Confederation to Empire, the change of name not being 
accompanied by any Constitutional alteration of character. The 
South German States which formally entered the Union in 1870 
had been previously connected with it ; but that connection had 
been purely fiscal. The Southern States had agreed to participate 
in the tariff arrangements of the Confederation, and fiscal matters 
were accordingly handed over to a Council appointed ad. hoc^ m 
which all the States in the Tariff Union were represented. In 1870, 

When the Fiscal Union became the political union with which we are 
familiar, the authority of this Council was natura&y extended ; 
it became the Federal Council of the Empire. It consists of fifty- 
eight members, all of whom are delegates appointed by the various 
Governments, to whom they report, and from whom they receive 
instructions. The delegates have no independent authority what- 
ever!; they vote as their Governments instruct them. 
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The number of Prussian delegates is seventeen ; Bavaria, the 
second State of the Empire, appoints no more than six ; and most 
of the other States only one. Inasmuch as Prussia controls the 
votes of many of^the smaller States, and is, in fact, sure of at least 
thirty votes, a Prussian proposal can never be rejected, though if 
the opposition be very strong it may be withdrawn. On the other 
hand, as Prussia possesses the right of absolute veto, granted in 
view of her preponderant stake in the Empire, a project to which 
Prussia objects cannot be carried through, even if ail the thirty-one 
non-Prussian delegates have been instructed to support it. It is 
this predominance of Prussia in the Council that is responsible for 
the dread of the Prussianisation of the Empire, of which one hears 
so much in the Southern States. For the Council is a sovereign 
body. From the federal nature of the Empire it follows that 
sovereignty is wielded by the Governments of the twenty-five 
States acting in concert. The vehicle of concerted action is neces- 
sarily the Federal Council, on which all the State Governments as 
such are directly represented. According!/ it is urged, not alto- 
gether withon’T’^lausibility, that the independence of the various 
States is an independence in word only ; that the so-called Federal 
Empire is a farce ; and that in reality there is not the slightest 
check on Prussian autocracy. The objection is met by pointing 
out that it cannot be to the interest of Prussia to abuse her 
; that Prussia by herself is a*' first-class Power ; and that 
she has invited the other German States to enter into partnership 
with her, though it was open to her to assert an absolute hegemonj^ 
over all the States north of the Main at least. * The strength of the 
Empire lies in the fact that it is German, not Prussian, and any 
attempt at Prussian domination could only 'weaken it, and might 
possibly lead to a war of secession and the inevitable reappearance 
of Austria in German affairs, ®In fact Prussian tyranny was the 
very thing against which Bismarck — ^Iiimself a good Prussian and 
no democrat — ^was at the utmost pains to guard, and no one would 
surely seek to undo Bismarck’s work. 

There is only one way of testing the truth either of the anti- 
Prussian agitation or of the Prussian reply thereto, and that is by 
an investigation of what actually occurs in the Federal Council 
That test is rendered impossible to the student of German politics 
by the fact that the Council meets in secret. Consequently very 
little is known about its operations, and that little tells both ways 
—in domestic affairs in favour of Prussia and in foreign affairs 
against her. Inasmuch as no measure can become law without 
receiving the assent of the Council, which is thus sovereign in legis- 
lative matters, it is the custom for all important legislation to be 
initiated in the Council, though, according to the Constitution, Kt 
might equally well he initiated in the Chamber. There has never 
been any attempt to put pressure on the opposition in the Council 
by getting a Bill endorsed by the representatives of the people in 
the Chamber. Particular care has been shown for the suscepti- 
bilities of the States in the matter of taxation. Direct Imperial 
taxation would clearly be an infringement of State sovereignty. 
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There is na clearer mark of sovereign power than the right to raise 
taxes. Direct Imperial taxation would place the Imperial tax, 
collector in every State of the Empire, In no way could the State 
Governments make a more patent abnegation of^their independent 
sovereignty. They would recognise an extension of Imperial 
authority territorially? ; a step would, in fact, be taken towards 
the transformation of the German Emperor into Emperor of Ger- 
many. Now, there is only one State that could possibly take the 
initiative in effecting such a transformation, and that State is 
Prussia. The German Emperor is King of Prussia. He is himself 
a Prussian, and Prussians hold the chief posts in his service. The 
extension of Imperial authority must therefore involve an exten- 
sion of Prussian habits of thought and of action. It would thus 
appear that a scheme of direct Imperial taxation could not fail to 
commend itself to those enthusiasts for efficiency who advocate 
a policy of Prussianisation. According to them it is desirable in 
the interests of good administration to elevate Prussia at the 
expense of the other States. Nothing could attain this end so 
expeditiously as direct Imperial taxation. It would similarly 
appear to follow that any such scheme would meet with the bitterest 
opposition from ail Who regard Prussia as the mainstay of reaction. 
We should, in fact, exjfect to see this financial change advocated by 
the Right in proportion to its Conservatism and opposed by the 
Left in proportion to its Rsidicaiism. If any proof be required^fc?^^ 
the establishment of the Empire turned ail previously existing 
parties topsy-turvy it is to be found in the fact that these ex- 
pectations are in reality exactly reversed. For nearly sixty years 
it was a maxim of German politics that the State Governments 
stood for absolutist reaction, and that union would inaugurate an 
era of progressive Liberalism. From force of habit the Conserva- 
tives oppose direct Imperial taxation as a menace to Pnissian 
feudal ideas, while the Liberals support it as likely in some mysterious 
fashion to further the cause of individual liberty. The inaction of 
the Prussian Government is thus due, in part at least, to the 
political ignorance of its supporters. At the same time credit must 
be given to it for its scrupulous regard to the prejudices of State 
Governments somewhat troubled as to their future independence. 

The increasing chaos of the Imperial finances makes direct 
Imperial taxation inevitable in the long run, and there is no doubt 
that Prussia could force such a measure through the Council, and 
that, however distasteful to the State Governments, it would not 
lead to any great amount of popular agitation. It is probable^ 
indeed, that under such a system the burden of taxation would fall 
more lightly, because more evenly, than it does at present. In 
financial matters, however, every respect has been paid to par- 
ticularist scruples, and the best interests of the Empire have been 
sacrificed to them. That similar regard has been shown to the 
States in other legislative enactments has been proved time and 
again by the result of the elections to the Reichstag. More than 
one legislative proposal which has passed the Council has been 
thrown out by the Chamber, which has then been dissolved. The 
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resulting elections have always proved favourable to the Imperial 
Government, and its majority has never been composed of Prussians 
alone. It might quite well have been, for of the three hundred^and 
ninety-seven meijibers of the Chamber two hundred and thirty-six 
are Prussians, giving Prussia an absolute majority of thirty-seven. 
In spite of this temptation to a purely Prussian policy the Govern* 
ment majorit}? is, and has always been, composite. In fact, for 
six years Prince Billow shocked the Prussian Conservatives, his 
strongest and surest supporters, by governing with the help of the 
Roman Catholic Centre, whose stronghold is Bavaria. The Con* 
stitution, moreover, has something to say with regard to the 
convocation of the Council. It is clear that when the Council is 
not in session the State Governments can exercise no check what- 
ever upon the activity of the Imperial executive, all of whose 
members are Prussians. But the Council has never been pro- 
rogued ; it has been in continuous session since the establishment of 
the Empire. No surer guarantee could be given of the Prussian desire 
to give her fellow States every opportunity of expressing their views. 

It was, however, in the domain of foreign politics that Prussian 
aggression was especially feared. The fear was natural enough. 
The representative of the Empire in dealings with foreign nations 
is the Emperor, who is also King of Prussia.. Where, then, do the 
other States come in ? As a matter of fact, they do not come in, 
it easy to see how their exclusion could be avoided. Led, 
however, by Bavaria, they attempted to*‘'assert themselves. The 
Council is divided into a number of Comniittees, and the Constitu- 
tion provides that one of these Committees shall give the Imperial 
Chancellor information with regard to foreign affairs. Bavaria 
presides over this Committee, and Prussia is not represented in it. 
This is all very pretty on paper, but, as a matter of fact, foreign 
affairs are the province of the Emperor, and the Imperial Chancellor 
is the Minister of the Emperor, and it is through him that Imperial 
communications are made. It is thus impossible for the Foreign 
Affairs Committee to give the Chancellor any information which 
he has not previously given it, a fact wEich somewhat impairs the 
Committee's efhciency, and may possibly account for Bismarck's 
ready acceptance of the Bavarian proposal. It appears that the 
Committee never met at all until 1900, the year of the expedition 
to China. On that occasion the Emperor seems to have washed to 
satisfy himself that he had the whole country with him in his new 
policy, which was, of course, so intimately connected with the 
naval development on which his heart was set. The result|of his 
action w^as satisfactory enough ; at any rate his Imperial Majesty 
has never failed to get his ships. There is, however, no evidence 
of any second consultation of the Foi*eign Affairs Committee. 
There w^as certainly an occasion when the Committee should have 
been convoked, if the States were to have any influence whatever 
over Imperial foreign policy. That occasion was in 1905 when, 
as a result of the Imperial visit to Tangier, events were to all appear- 
ance moving in the direction of a war with France. It is reported 
that the King of Wurtemberg approached certain of his fellow 
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Sovereigns with a view to some joint remonstrance to the Emperor 
and a suggestion that the Foreign Committee should be recou' 
stituted into an advisory body with I'eal, though strictly limited^ 
powers. Whether the King's proposal was ever carried into effect 
or not, certainly nothing came of it, and the foreign policy of the 
Empire remains independent of any real constitutional control. 

It is unfortunate that so little is known about the working of 
the Federal Council. Quite apart from the fact that it is the most 
successful Federal body in existence, it is the field on which con- 
stitutional struggles must be fought out, and thus far transcends 
in importance the larger and noisier body, the Reichstag. As the 
organ of the State Governments, the Council is the natural champion 
of State rights against Prussian aggression. As the sovereign 
legislative body it is the only possible opponent of executive en- 
croachment. The story of the development of the battle must, 
however, be postponed until the remaining portion of the Legisla- 
ture — the Reichstag — ^has been dealt with. ] 

11. 

The Reichstag consists of three hundred and ninety-seven The Political 
members elected by ‘ direct, secret, and universal suffrage. As a Parties. , 
Parliament it is a complete failure, and proves the political in- 
capacity of the German people in their present stage of develop- 
ment. At the time of its'^ establishment there were two politk^L. 
parties in Germany, whose representatives were elected in every 
State by the possessors of a limited franchise — the Conservatives, 
aristocratic and absolutist, and the Liberals, intellectual and 
democratic. The Conservatives were good Germans of the old 
school ; the Liberals swore by the doctrines of Bentham, and 
w^ere usually English in their sympathies. By birth, education, 
and temperament Bismarck was ^ Conservative, and to the end 
of his days he never understood the idea of Parliamentary Govern- 
ment. But the Conservatives were impossible allies in 1871. As 
has been said, they were men of the old school — men, that is, of 
their particular State, unsympathetic towards the idea of Empires 
and disdainful of universal suffrage. Now, inasmuch as it was 
Bismarck's policy to make the Empire a real unity and not a mere 
paper federation, it was clear to him that the Conservatives must 
be regarded as opponents, at ^ny rate until they had appreciated 
the meaning of the moving events of the last nine critical years. 

On the other hand, if Bismarck distrusted the Conservatives, the 
Liberals distrusted Bismarck. From his accession to power in 
1862 he had been a pillar of absolutism. He had quarrelled with 
the Liberal majority in Prussia, and in defiance of public opinion 
had dissolved Parliament and pursued his policy undismayed. 

So serious was the situation in 1863 that the Crown !^rince ventured 
to remind his father that an old man of sixty -six ought not to em- 
bark on a line of conduct which might be disastrous to his dynasty. 

For this Bismarck never forgave him. No one could then foresee 
that the old man of sixty-six was destined, ere Fate had done with 
him, to enter France as a conqueror for the second time ; to be the 
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central fignre of a memorable scene in the splendid gallery of the 
palace of the Bourbon Kings ; to pass away full of years and honour, 
amid the sorrow of a loyal people ; and within a hundred days to 
be followed to grave by the son who would have reversed his 
policy twenty-five years before. 

It was with this Bismarck, whom the Crown Prince, the hope of 
German Liberalism, had opposed in 1863, that German Liberals 
were invited to co-operate eight short years later. The alliance 
W’as little to the liking of either party, but it was inevitable. The 
promotion of German Unity had been the great object of Liberalism 
since the Napoleonic wars. That unity had been achieved, though 
by means scarcely in accord with Liberal principles. In view of 
its achievement Bismarck was prepared to bury the hatchet, and 
even requested and received an amnesty for his unconstitutional 
conduct. History has shown that he was right in regarding 
Liberalism as his best ally. It is the Liberals who have always 
supported Imperial intrusions into the sphere of State rights, and in 
accordance with its traditions the Liberal PSrty has now helped to 
carry a Law ofTublic Meeting which, illiberal though in some respects 
it is, has at least substituted one Imperial enactment for a number of 
regulations differing in every State of the ‘Empire. But in the 
early seventies the liberal Party was not*^ unanimous ; there was 
an influential minority which held that it was impossible to touch 
jQ^ tch without being defiled, and therefore kept sullenly aloof. The 
Bi^iarckian Liberals were regarded as having sacrificed principle 
for Imperial favour, and public confidence was largely withdrawn 
from them. But it was not round the dissentients that the people 
eventually rallied. 

On the Conservative' side there was a similar cleavage. A far- 
sighted minority joined Bismarck. They were men after his own 
heart and were warmly welcomed by him ; nor have they and their 
successors ceased to be the most constant and most thoroughgoing 
supporters of the Imperial Government. The two old parties thus 
became four in the very first Reichstag that ever assembled. The 
Government majority consisted of a Liberal-Conservative bloc — a 
form of majority destined to be revived more than once in after 
years. The Liberal section of the majority insisted on their price. 
If the autocrat w^as to be whitewashed he must make some con- 
cession to Liberal principles. There appear to have been hopes 
that the Chancellor, in the fulness of his repentance, would give 
some countenance to the doctrine of the responsibility of Ministers, 
As a matter of fact, the Chancellor would have torn up his Con- 
stitution before doing anything of the sort. There was, however, 
another Liberal doctrine — the doctrine of religious freedom- — ^with 
which he wns prepared to trifle. With calm cynicism he permitted 
the Liberals to. raise the cry of freedom of conscience, while at the 
same time he pointed out to the Conservatives, all of them good 
Lutherans, that what was really involved was nothing more than 
an attack on the Roman Catholics. The ruse succeeded, and the 
whole bloc supported the Government in what soon came to be 
known as the Kulter-Kampf. 
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The result was to bring into premature existence a party which 
was bound to arise sooner or later. What happened was this ; 
Bismarck appointed Dr. Falk as his Minister of Education. Left to 
his own devices this Minister began to legislate in -a spirit of pure 
Erastianism. In its new-born zeal for the spiritual welfare of the 
people the State enacted, among other things, that no person 
should be appointed to a cure of souls who had not given proof of 
his powers in some place of education under State control, and 
therefore undenominational. The effect of this measure was to 
recall the memories of the Thirty Years War. That long and 
embittered struggle had left the German people in a state of torpor 
from which only the shock of Jena, a century and a half afterwards, 
could rouse them. Worse than its paralysing influence was the 
fact that it had proved indecisive. It would have been far better 
for Germany had victory rested with either the Reformation or 
the counter- Reformation, had the issue been disposed of once and 
for all and become a ^emory, leaving no smouldering embers of 
religious hatred. Both' parties, however, maintained their ground, 
and in consequence there is a fair balance between Roman Catholic 
and Protestant in the Germany of to-day. The heart of the Empire 
is Lutheran ; the out-lying provinces remain loyal to the old faith. 
Aix-la-Chapelle, Strasbui"^, Munich, Breslau, and Posen are centres 
of Roman Catholicism. Only from Holland is it possible to enter 
Germany without coming upbn a predominantly Roman Catholia^ 
population. The religious division is also political. Protestantism 
has naval ambitions, for it is strong along the whole length of the 
Imperial seaboard, wliereas it is only towards the Russian frontier 
that Roman Catholicism touches the coast. Protestantism, too, 
is bellicose ; it is not on it that the first brunt of invasion will fall. 
Finally, Protestantism is intensely and almost aggressively 
Prussian. , 

The leadership of the opposition to Prussianisation would thus 
inevitably gravitate to Roman Catholic hands. Dr. Falk's legis- 
lation was enough to create a Roman Catholic Party. The new 
organisation w*as, and has always remained, a real party and not a 
faction. It appealed to every corner of Germany in which a Roman 
Catholic voter was to be found, though its main strength lay in the 
south and east. It embraced ail grades of society — Polish and 
Silesian nobles, middle-class retailers and merchants in every 
Roman Catholic province, peasants in Bavaria and the Rhine 
valley, artisans in Westphalia, Silesia, and Alsace-Lorraine. It 
was wealthy, united, admirably led, and full of vigour. It boasted 
its Imperialism — a boast it has since justified — but it refused to be 
false to its traditions. Including as it did both Liberals and Con- 
servatives it occupied a central position in the Reichstag, from 
which fact it takes its name. Becoming almost at once 4 :he strongest 
and most stable party in the State it met the new legislation with 
the most determined opposition. Persecution only strengthened 
its position, and by 1878 more than one thousand parishes were 
without a priest, anti-Prussian feeling v/as on the increase, and 
there was talk of appealing for Austrian aid. The last danger was 
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particularly patent to Bismarck, whose mind was always possessed 
by a dread of hostile combinations. He met it characteristically 
by concluding an alliance with the Austrian Monarchy, But he 
had already cletermined to throw over the Liberals and their policy 
with them. It is proof of the absence of any feeling for Parlia- 
mentary government in Germany that the Chancellor did not 
resign. He changed his programme and continued in office. 

There was another cause which moved Bismarck to a change of 
tactics. There was no doubt that German Liberalism was a decay- 
ing force. It had not been popular in its origin ; it was an intel- 
lectual movement, bound to decline as soon as the masses had been 
made articulate by the grant of universal suffrage. A programme 
of practical Radicalism as an alternative attraction was incon- 
ceivable in a country where popular government had never existed. 
What was offered to the working classes, and accepted by them, 
was a new theory — and that theory was Socialism, Now to Bis- 
marck Socialism was necessarily anathema. He was utterly 
destitute of democratic sympathies, and S was to the democracy 
that Socialism addressed itself. Moreover, as a result of constant 
and untiring energy he had at last turned the dream of a united 
Germany into a reality, and here was Socialism preaching Revolu- 
tion. Bismarck was not the man to still while his work was 
being undone. He px*oclaimed that the Empire was in danger, and 
demanded drastic legislation. The Liberals exasperated him by 
■^Musing to put shackles on individual freedom. An accident gave 
the Chancellor his opportunity. In 1878 two attempts were made 
on the life of the Emperor, and in the second he was wounded. In 
the resulting panic Bismarck got his way ; but his breach with 
Liberalism was already complete. 

m. 

Before the Empire was ten years old the process of Parliamentary 
disintegration was already fairly advanced. There were five 
parties in the Chamber — the Pro-Bismarckian and the Anti- 
Bismarckian Conservatives, the Pro-Bismarckian and the Anti- 
Bismarckian Liberals, and the Roman Catholic Centre.fi But for 
repressive legislation there would have been a sixth — the Social 
Democrats ; and, indeed, some Socialists had managedfto get 
elected. So disunited a body was unlikely to assert Parliamentary 
sovereignty, and an incident had already occurred which revealed 
its impotence. The military authorities felt that continuity of 
administration was hampered by an annual vote for men. They 
demanded that the establishment should be fixed for a period of 
seven years. The Chamber protested that it would not, and could 
not, give a vote which must inevitably weaken the authority of 
its successoia and from time to time the protest has been renewed. 
But it has always been overcome ; though by way of concession the 
period of seven years has been reduced to five. 

In 1878, however, an event occurred which was to shatter, 
apparently for ever, ail dreams of Parliamentary government. 
The existing Tariff had been framed mainly in accordance with 
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orthodox principles. Bismarck had not^ however, acted in any^ 
way out of deference to the professors. His business had been to 
exclude Austria from Germany, and he had accordingly established 
a Tarift in which that highly Protectionist Empire could not par- 
ticipate. By 1871 his object had been achieved, and there was 
nothing to prevent a reconsideration of the whole question and the 
establishment of a new’- Tariff wdth a different object. During the 
previous thirty years the Protectionist writings of Friedrich List 
had been steadily gaining ground, and at last Bismarck proclaimed, 
himself converted. The Liberals were horrified and the Conserva- 
tives delighted, but both the horror of the one and the delight of 
the other were premature. Bismarck was no Protectionist of the 
old school. His Conservative supporters were landowners tO' 
whom Protection meant simply the exclusion of foreign cereals and, 
foreign cattle. Bismarck, on the contrary, was clear that, although 
Prussia might not be a Western PoW'er, the German Empire was, 
and accordingly he set himself to further the development of 
German industry, and fie was not without allies. A number of 
members of the Liberal Party who were also business men approved 
of Protection for the infant industries of the Empire. The resulting 
Tariff 'was a compromise between the two views ; it provided both 
for duties on food and foiH duties on goods. Neither side was fully 
satisfied, but both sides had partially attained their object. 

The German Tariff has nev^r lost the character imposed upon it . 
in 1878. Periodically revised, it has always been carried by a 
composite majority of manufacturers and agrarians ; and the only- 
party it really suits is tfie Centre, which contains both these elments. 
Each successive Tariff is only regarded as a temporary measure ; 
for the fiscal struggle has produced a new line of political cleavage 
in Germanic. On the one side is the Right, whose stronghold is 
the East, desirous or protection for ^agriculture, but angry at the 
high price of goods, especially of agricultural machinery, and suffer- 
ing under the high price of money and the migration of its best 
labour which industrial development has brought about. On the 
other side is the Left, wLose stronghold is the West, desirous that 
the home market should be secured to its supporters, but protesting 
that the high rate of wages, consequent on the high price of food, 
is a most serious obstacle toward successful competition with 
foreign States in neutral markets. This cleavage between Agrarians 
and Industrialists is as real, and seems likely to be as permanent 
as the cleavage between Protestants and Roman Catholics. There 
are thus two simultaneous lines of party division in Germany, a 
fact which makes Parliamentary gov'ernment impossible. For 
Parliamentary government presumes a responsible Opposition, 
and a responsible Opposition can never exist in a State where there 
must inevitably be three parties, a Right, Centre, and ^ Left. The 
result has been to concentrate ail real power in the hands of the- 
Executive, which relies on a composite majority differing, if need 
be, with each successive Bill. On the other hand, the parties 
have crumbled away under the corroding influence of the Tariff 
question. Not one is sufficiently powerful to carry its own policy 
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through, as a whole. Consequent!}!^ each has broken up into quite 
a number of groups representative of isolated" and particular 
interests. When the Tariff comes up for reconsideration each 
group is readv to make a bargain with the Executive ; and even 
the Social Democrats can be trusted to counterbalance Conservative 
opposition to a reduction of duties on food. It is at such moments 
as this that the Centre has its opportunity. Representing, as it 
does, eveiy class in the State, it necessarily supports a Taiiff which 
makes some effort to uphold a balance between all classes. It is 
thus a trustworthy and consistent supporter of the Executive, and 
the Tariff of 1905 could never have been carried without its aid. 
Now that it has done its work it has been thrown aside with 
characteristic violence ; but the present Tariff will not endure for 
•ever, and the next revision will give the Centre a chance of re- 
asserting its influence. 

We left the Social Democracy crippled but not crushed by the 
repressive legislation of 1878. The franchise of the working classes 
having bee^L reduced to a farce, Bismarck assumed the role of a 
benevolent despot, and earned through a scheme of old age pen- 
sions, together with other social reforms. Meanwhile the leaders 
of the Socialist movement settled down to their work in London 
and Geneva, and, despite the vigilance of the police, quantities of 
leaflts and newspapers were smuggled into Germany. In 1890 
the restrictive laws expired, and his defeat on the question of tlieir 
renewal was the final though not the formal cause of Bismarck^ s 
retirement. Autocratic as ever, Bismarck submitted to his Imperial 
master proposals which would apparently have led to the dis- 
franchisement of a large section of the population. To his lasting 
credit the Emperor refused to sanction them He was, he said, a 
young and untried man, and he was resolved not to begin his riegn 
with an act of tyranny. The Chancellor gave way, and the Work- 
man's Law of 1890 is a comparatively mild enactment, under which 
Social Democracy has flourished and expanded. No such result, 
however, was intended or even foreseen. There is no doubt that 
the young Emperor was sincerely desirous of enlisting the masses 
in the work of government. Socialist, of course, he was not. But 
he was prepared to consider, and probably to support, any reasoned 
and moderate practical scheme of social reform put forward by 
the representatives of the proletariat. The Socialists had a glorious 
opportunity, of which they signally failed to take advantage. 
They refused to budge one inch from their attitude of irreconcilable 
opposition to the existing system. They would not modify what 
they intended to overthrow. Even in the Socialist ranks the 
wisdom of this step was much questioned both at the time and 
subsequently. At the present moment ground is being won by 
the Revisioiiists, who hold that Socialism should assert itself, pro- 
mote useful though no doubt insufficient legislation, and make 
itself a real force in the State, abandoning its present position of 
theoretic dignity and practical sulkiness. The Revisionists may 
win a complete victory, but they are not likely to get another 
-chance during the pi'esent reign. It was the Emperor himself who 
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ofered peace, and his offer was rejected with scorn. His Imperial 
Majesty is not the man to forgive a snub. His denunciations of the 
Socialists have been continuous and uncompromising, and he has 
repeatedly asserted that Socialism and Patriotisi^ are utterly 
incompatible. 

During the present century there has been some improvement 
in the state of the Reichstag. The credit for this is due to the 
Centre, undoubtedly the best influence in German politics. Claim- 
ing, as it does, to represent not a class but a people it has met with 
natural approval from the Emperor, whose own ideal is to be the 
head of a nation and not of a clique. In Opposition it does not 
disintegrate ; on the contrary, it is even stronger than when in 
office, for it has the support of the Deputies from Alsace-Lorraine, 
who are naturally reluctant to record a vote in favour of a Govern- 
ment they detest. Such an Opposition has a cohesive influence 
over the groups composing the majority, which consist at the 
moment of a bloc of Liberals and Conservatives. Its solidarity 
remains very doubtful, but it contains the elements of a national 
party, backed chiefly by the middle-class electors and “comprising 
both agriculturists and merchants. The Chancellor has made 
efforts, up to the present not wholly successful, to deal with his 
majority as a party — not a fusion of groups. This has especially 
been the case with his Naval and Colonial policy. There are many 
who fear that Prince Biilow has undertaken an impossible task ; 
but all who are anxious that German policy shall be the consistent 
and indubitable expression of the wishes of the German nation as 
a whole, not of the inferests which happen to predominate at the 
moment, will watch the new experiment with deep interest and 
with earnest wishes for its success. ‘ • 

IV. 

The Executive of the German Empire as recognised by the The Executive, 
Constitution consists of two persons, and of two only — the Emperor 
and the Imperial Chancellor. The Chancellor is appointed by the 
Emperor, can be dismissed by him, and is responsible to him. He 
is President of the Federal Council, and it is convenient that, as 
chief Prussian delegate, he should also be chief Prussian Minister. 

Ail the other Imperial Ministers are subordinate to the Chancellor. 

Technically they are merely superintendents of the various depart- 
ments of the Imperial Chancellery. They may, indeed, be endowed 
with plenary powers, as was the Foreign Secretary, Herr von Schon, 
at the time of the Imperial visit last autumn ; but the right of 
conferring such powers is vested in the Chancellor, not in the 
Emperor, Inasmuch as one of the Emperor’s main functions is 
to represent Germany in her dealings with foreign States it is 
desirable that the Chancellor should not be ignorant of, diplomacy. 

Accordmgly, of the four Chancellors of the Empire three have held 
Ambassadorial posts. The one exception, Caprivi, was a soldier, 
but his period of office was neither successful nor prolonged. It is 
clear that the relations between the Emperor and his only Minister 
must be peculiarly intimate ; and that it must be hard to determine 
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the exact origin of any particular policy. Certainly the present 
Emperor felt'^himseif nnable to exert his proper influence while 
Bismarck was in office ; and it is usually assumed in this country 
that Prince Billow is simply the mild-mannered mouthpiece of 
his Imperial master. That is an exaggeration. One of the chief 
duties of a Chancellor is to manage the Reichstag ; if he fails to 
do so he must either resign, as Prince Hohenlohe did, or fight the 
people, as Bismarck was ready to do. The Emperor consequently 
is not expected to identify himself with any particular piece of 
Parliamentary? tactics. Still, that is what the present &iiperor 
has been induced to do. 

The quarrel with the Centre was primarily Prince Billow's 
quarrel ; he had no right to expect active backing from the highest 
quarter. Nevertheless, at the last election the Prince was per- 
mitted to put the Imperial arms on his election posters, so to speak, 
and his success was greeted with open Imperial approbation. The 
Emperor thus showed the most signal iq^-^alty to his Minister ; a 
fact which^ will make his position extremely difficult if the bloc 
breaks down and the Prince has to resign. On the other hand, 
it would also be an exaggeration to say, as a German once said to 
the writer, that the Chancellor has the Emperor in his pocket, 
adding that the only European monarch who is capable of con- 
ceiving and accomplishing a policy entirely his own is the King of 
England — a view, by the way, which is not seldom expressed in 
Germany. As a matter of fact Prince Billow and the Emperor 
work together with remarkable harmony ; but it is probably 
correct to say that while in domestic policy the initiative is usually 
due to the Chancellor in foreign politics it is due to his master. 

The constitutional position of the Emperor is every whit as 
anomalous as that of the Roman Caesars whose title he bears. By 
the arrangements of the North German Confederation the Prussian 
King was given a position exceptional in three respects. In the 
first place the presidency of the Confederation was ' perpetually 
vested in Prussia. In the second place the Prussian King was 
made Commander-in-Chief of the Federal Armies in time of war. 
In the third place the Prussian Navy was transferred to the Con- 
federation, while its command remained as before in the hands of 
King William. The possession of these special attributes offers a 
temptation to the King of Prussia as such to assert some form of 
superiority over his fellow Sovereigns, thus destroying the Federal 
character of the Union. Accordingly it was decided in 1871 to 
elevate these attributes into a separate office. The title finally 
selected as that least likely to wound particularist feelings was 

German Emperor'^ — a title which was always to be borne by 
the King of Prussia. To the Constitutional lawyer, then, the 
Imperial style is simply an appanage of the Prussian Crown. As 
such it was always regarded by the first Emperor, who remained 
at heart and in conduct King of Prussia to the last. Indeed, as 
we know from his letters to his mfe, he only accepted the new 
title with reluctance and even with sorrow. William IL, on the 
other hand, is every inch an Emperor. In certain circles, both in 
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this country and in his own, it is fashionable to speak of him as an 
autocrat. That- is a misnomer ; technically the Emperor is not 
even a Sovereign. Autocracy suggests the possession of 
irresponsible or unlimited powers ; sovereignty if sts with the 
fountain of authority in a State. Now the German Emperor was 
invited to assume his title by the King of Bavaria in the name of 
the Princes of Germany, who selected it as appropriate to the 
possessor of the powers conferred by treaty on the King of Prussia, 
These powers are clearly defined in the Constitution of the Empire. 
There is in consequence no such thing as an Imperial prerogative 
in Germany, any more than there is a presidential prerogative in 
the United States. Both Emperor and President derive their 
authority from the same source — a Constitution based on treaties. 
That authority is, of course, very great, but it is not autocratic. 
From the point of view of theory autocratic is, in fact, precisely 
what the Imperial position is not, and what it cannot possibly 
become without changii^* its character and its basis. 

As chief of the presiding State and as commander o|,the armed 
forces of the Empire^, the Emperor is necessarily head of the 
Executive — executive authority including, as it does in this country^ 
the right of making treaties. In legislation the Constitution gives 
him no voice wmatever. xlis assent is not required and his business 
is confined to engrossing for publication every law which has been 
passed by the Chamber and s"anctioned by the Council. As King 
of Prussia, of course, he ^an carry or veto any proposal, but his 
power in that capacity ^is of a very different order. There are many 
territorial Sovereigns : there is but one Emperor. The King of 
Prussia is simply prinms inter pares ; the German Emperor stands 
alone, possessed of powers different in kind from those wielded by 
anyone else in Germany. The relations of the Emperor to the 
Legislature are thus those of a Px*esid^nt rather than of a monarch. 
But he is a President with monarchial attributes. Apart from the 
fact that the Imperial title is confined to the head for the time 
being of a particular Royal House, the Emperor is Commander-in- 
Chief of the Navy and of the Army in time of war. The distinction 
between his military and his naval powers is the cause of many of the 
most important developments of Germany's policy in recent years. 
The Navy is an Imperial Navy ; the Army is a Federal Army. 
There is not a single Imperial regiment, not a single Imperial officer. 
The one Imperial thing about the Army is the Emperor himself, 
who is possessed in time of war of real authority, though in peace 
his functions are restricted to duties analogous to those of our 
Inspector-General. It is not even correct to speak of the German 
Army, There are four Annies in Germany, those of Prussia, 
Bavaria, Saxony, and Wurtemburg. The smaller States have 
transferred their military oi'ganisations to Prussia, aixd the three 
independent States have entered into pledges with regard to estab- 
lishment, etc. The recruit takes a joint oath of. loyalty to his 
territorial Sovereign and to the Emperor. Bavaria, however, 
always jealous of her independence, does not administer the oath 
of fidelity to the Emperor until war actually breaks out. It is 
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clear that except in his military capacity the Emperor has no direct 
connection with the people of Germany at all, and it would be a 
good thing if those excellent persons who rail out against William II. 
for being a ^^^ar-lord would kindly suggest what else he could 
possibly be without lowering the title of Emperor to an empty form. 

That is exactly his Imperial Majesty's difficulty. The title of 
Emperor carries no weight with the Germans : they have been 
quite familiar with it for over a thousand years, and have come 
to expect it. But an Emperor who is not a figurehead, an Empii'e 
that really means something — these are novelties, unexpected and 
somewhat disconcerting. It would be impossible for a man like 
William IL to refrain from doing his utmost to bring the conception 
of Empire home to the German people. German unity has been 
hovering before their eyes since 1813 ; it has now been achieved, 
but it has not yet been made indissoluble, except on paper. There 
is no man in Europe with a stronger sense of duty than the German 
Emperor, and his duty, as he conceives it, with perfect correctness, 
is to be an Emperor, and being an EmpdFor means being a War- 
lord. In It^ga^d to Army matters, his Majesty can only be a real 
Emperor in time of war. He does his best in peace time, but it is 
in the Naval Department that he gets his .chance, for the Navy is 
Imperial both in fact and in name. 

In the British Empire there are two truly Imperial institutions 
One is the Crown, the other is the JrTdicial Committee of the Privy 
Council, In Germany there is also a Supreme Court of Appeal for 
the whole Empire. It meets at Leipsic, not in Berlin, and this and 
the fact that it contains no less than ninety-two judges are the only 
interesting things about it. On the other hand, the Imperial Crown 
— ^vffiich is, of course, the Crown of Charlemagne — is '' yet to seek." 
It remains in Vienna, the last relic of the Western greatness of the 
House of Hapsburg. To m^e up for it there is the Navy. At 
the time of the achievement of German unity a Federal Navy 
was as impossible as a Federal Army was inevitable. It was 
impossible because there were no navies to federate. Of the leading 
States only Prussia possessed a seaboard, and accordingly only 
Prussia could boast of even the rudiments of a naval force. This 
Prussian Navjg originally transferred to the Confederation, became 
the Imperial Navy in 1870. As it then chiefly existed on paper its 
importance was not realised. The present Emperor, however, 
with his usual keenness of vision, saw that here was his opportunity.. 
It- has been said that the Emperor is a President with monarchiai 
attributes. The increase of Imperial power, or, in other words, 
the assertion of executive independence of the Legislature, is best 
attained by adding to those attributes. This is exactly what 
William IL has done. The German Navy is under the direct 
command of the German Emperor. Neither the King of Prussia 
nor anybody else has any concern therewith. The Navy is, in fact,, 
the embodiment of Empire, the manifestation of the Imperial 
authority, and incidentally the reminder that, the whole being 
stronger than its parts, the foreign politics of the Empire have a wider 
range than had the foreign politics of any of its constituent elements. 
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In so far asHliis last point implies that the German Empire can 
and does take up an attitude of rivalry towards the British Empire 
which the Kingdom of Prussia would never have assumed there is 
some ground for the current suggestion that the German Navy is 
aimed at ourselves. But Great Britain is not the fundamental 
object of Germany's naval development. What the German Navy 
really aims at is the German people. No foreign policy is ever 
dictated by the course of external affairs only. It must have, and 
it is intended to have, an immediate influence at home. Now, this 
is particularly the case with the German Navy. The danger was 
that the work of cementing the German Empire might be made 
impossible by the cry of Prussianisation, and that in consequence 
the German Empire would be a mere geographical expression. 
William II. has evaded that danger. The German Navy may, 
and probably does, strengthen the hands of the Executive to a 
dangerous extent, but it cannot by any stretch of imagination be 
described as a piece of Prussian aggression. The Emperor has, in 
fact, taught his people to think Imperially, and if Imperial thought 
materialises, as it has very naturally done, in a battle fleet, that is 
no reason for asserting with the alarmists that it is only an acute 
form of Anglophobia 
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PROVISIONS OF UNION CONSTITUTIONS. 


CHAPTER I ^ 

The Governor-Generae. 

The British North America Actj, i8§7, does not make any 
provision for the appointment of the Governor-General of Canada, 
as the Austrahan Constitution does^ for that of the Govemor- 
General of Australia. In the case of Canada, the executive 
government and authority of and over Canada is declared to 
continue and be vested in the Queen (seg. 9) ; and in the next 
section the Governor-General is referred to as “ carrying on the 
government of Canada on behalf and in the name of the Queen.'' 

Appointment : It is necessary, therefore, to inquire briefly into the manner in 

Canada. which the Queen's authority over Canada is delegated to the 

Governor-General, since it clear that, under the Canadian Con- 
stitution, his authority to act as the representative of the Queen 
depends upon the terms of his appointment. The question is 
complicated by certain changes which have been made in the 
method of appointing the Governor-General of Canada as compared 
with that of appointing the Governors of other Colonies. Since the 
year 1875 it has been the practice of the Imperial Government to 
appoint Colonial Governors by an instrument embodied in three 
documents : — ^The Letters Patent ; the Commission ; and the 
Instructions. The Letters Patent define the duties of the office ; 
the Commission refers to the terms of the Letters Patent and 
contains the formal Act of appointment, whilst the Instractions 
detail more fuUy the powers and functions of the office, especially 
with regard to the appointment of and dealings with the Executive 
Council ; the rules for assenting to, dissenting from, or reserving 
for the Queen's pleasure proposed Colonial legislation ; and the 
right to pardon or reprieve offenders. The change made in 1875 
did not afiect the Instructions, which remained practically the same 
as those which had been given to Colonial Governors for about forty 
years before that date. On the appointment of Lord Lome as 
Governor-General of Canada in 1878, these Instructions were 
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substantially ajtered, as a result of representations wiiich had been 
made by the Dominion Government* The most notable changes made 
vvere the omission of those Instructions which h^d enjoined the 
■Governor to omit to consult his Executive Council in cases where 
consultation would materially prejudice the Queen’s service or upon 
matters too trivial or too urgent to admit of consultation ; to act 
in opposition to the advice of the Executive Council upon grounds 
or reasons which he was to report to the Colonial Secretary ; to give 
or withhold his consent to Bills passed by the Colonial Legislature 
upon certain specific grounds ; and to reserve for the Queen’s assent 
Bills dealing with certain specified subjects. These Instructions 
were omitted from the Canadian Instructions of 1878 ; and, as to 
the exercise of the right of pardon, wLereas the old Instructions 
definitely ordered the Governor to decide either to extend or to 
•withhold a pardon or a reprieve, according to your owm deliberate 
judgment, -whether tl^e members of our said Executive Council 
eoncur therein or otherwise,” the Canadian Instructions of 1878 
made the following provision as to the exercise of the right of pardon 
or reprieve : — 

And we do hereby direct and enjoin that our said Governor-General 
shall not pardon or re]vieve any such offender without first receiving, 
in capital cases, the advice of the Privy Council of our said Dominion^ 
and, in other cases, the advice of at least one of his Ministers/’ 

The general effect of this amendment of the Instructions W’as to 
make the position of the Governor-General consistent with the 
^existence of responsible government. As issued to Lord Lome in 
1878 and to his successors in the office, the Instructions to the 
Governor-General of Canada are confined to the proper publication 
of his Commission and taking of the necessary oath on entering upon 
the duties of his office ; the administration of the oath to persons 
holding positions of trust in the Dominion ; the communication of 
his Instructions to the Privy Council of the Dominion ; the trans- 
mission to the Imperial Government of copies “ of all laws assented 
'to by him in the Queen’s name, or reserved for signification of the 
Royal pleasure ” ; the exercise of the right of pardon and reprieve 
after taking the advice of the Privy Council or a Minister (vide 
above) ; and the prohibition to quit the Dominion without leave 
•of absence. [It may be mentioned in passing that the old Instruc- 
tions were still issued to other Colonial Governors till the year 1892, 

■when new Instructions, on the model of those given to the Governor- 
General of Canada, were drafted as a result of a vigorous remon- 
strance by Chief Justice Higinbotham of Victoria, who had pointed 
-out the inconsistency between the commands laid upon Governors 
by many of the old Instructions and their powers under responsible 
government.] 

With regard to the exercise of the power of paiMon by the Power of 
■Governor-General of Canada, it should be noted that, though the P2.rdon. 
advice of the Privy Council is necessary in capital cases, the 
Governor-General is not bound to follow that advice. The matter 
is one of prerogative-depending in the ultimate result upon the 
exercise of his individual discretion as the representative of the 
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Queen. This is well expressed in the following 'extract from a 
despatch sent by the Colonial Secretary to Lord ‘Dufferin vrhen 
Governor-General of Canada 

f 

‘'Advice having thus been given to the Governor, he has to decide for 
himself how he will act It has, I am arvare, been argued that Minis- 

ters cannot undertake to be responsible for the administration of affairs- 
unless their advice is necessarily to prevail on all questions, including those 
connected with the Prerogative of Pardon, But I am led to believe that 
this view does not meet with general acceptance, and there is at all events 
one good reason why it should not. The pressure, political as well as social, 
which would be brought to bear upon the Ministers if the decisions of such 
questions rested practically with them, would be most embarrassing to 
them, while the ultimate consequence might be a serious interference with 
tie sentences of the Courts.” 

This argument applies also to the Governor-General of Australia, 
and will explain why the prerogative of pardon is not mentioned 
in the Constitutions either of Canada or Australia. There is one 
other point of interest in this connection/' The 44th resolution 
adopted by^he Conference of Quebec in 1864 was as follows : — 

“ The power of respiting, reprieving and pardoning prisoners convicted of 
crimes, and of commuting and remitting of sentences in whole or in part, 
which belongs of right to the Crown, shall be administered by the Lieutenant- 
Governor of each Province in Council, subjectrto any instructions he may 
from time to time receive from the General Government, and subject to 
any provisions that may be made in this behalf by the General Parliament.” 

This resolution was objected to by ^he Imperial Government 
when the British North American Act was under consideration, 
and was, with the consent of the Canadian delegates, set aside and 
expunged. 

As to the executive powers and functions of the Governor-General 
of Canada, they are defined by the British North America Act as 
vested in, and to be carried out by him in some cases with the 
advice of the Privy Council of the Dominion and in other cases 
without that advice. In practice [as will be shown later in dis-| 
cussing the executive powers and duties of the Governor-General 
of Australia] the distinction is of little importance, since all executive 
actions of a Governor are taken by him on the responsibility of 
Ministers, who have to answer to Parliament for such actions, 
whether that responsibility is or is not expressly laid by the Con- 
stitution upon the shoulders of the Ministry. Sec, 12 of the British 
North America Act defines generally the powers, authorities and 
functions of the Governor-General of Canada as being those which 
under any act of the Parliament of Great Britain, or of the 
Parliament of the United Kingdom of Great Britain and Ireland, 
or of the Legislature of Upper Canada, Lower Canada, Canada, Nova 
Scotia or New Brunswick, are at the Union vested in or exercisable 
by the respective Governors or Lieutenant-Governors of those Pro- 
vinces, with the advice, or with the advice and consent, of the 
lespective Executive Councils thereof, or in conjunction with those 
Councils, or with any number of members thereof, or by those 
Governors or Lieutenant-Governors individually.” They" are to 
be exercised by him “with the advice, or with the advice and 
consent of, or in conjunction with, the Queen's Privy Council for 
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Canada, or " any members thereof, or by the Governor-General 
individually, -as the case requires ; subject, nevertheless [except 
with respect to such as exist under Acts of the Parliament of Great 
Britain or of the Parliament of • the United Kingdom of Great 
Britain and Ireland], to be abolished or altered by the Parliament 
of Canada/' 

This section applies not only to the executive powers and functions 
oi the Governor-General of Canada, but also to what may be 
termed his legislative powers as the representative of the 
Sovereign. To confine ourselves for the present to his execiMve 
powers and functions, various sections of the British North America 
Act, 1867, assign to him certain specific powers and functions — 
some of which are to be exercised [as has been pointed out above] 
by '' the Governor- General in Council,” whilst others are to be 
exercised simply ‘‘ by the Governor-General.” In summarising 
the executive powers^ and functions of the Governor-General of 
Canada, it is convenient to adopt that distinction. 

(1) Executive Powers mtd Functions of Governor -General in 
ComiciL — To appoint a Lieutenant-Governor for each Province 
[Sec. 58]. To remove a Lieutenant-Governor, under certain 
specified conditions [Sec. 59]. To administer the oath to 
Lieutenant-Governors [Sec. 60]. To appoint such officers as he 
deems necessary for the effectual execution of the Constitution, 
'‘until the Parliament 04 Canada otherwise provides” [Sec. 131]. 

Until the Parliament of Canada otherwise provides,” to order 
the time and form of payments to be made under the Constitution, 
‘‘ or in discharge of liabilities created under any Act of the Pro- 
vinces of Canada, Nova Scotia and New Brunswick,” and assumed 
by the Dominion at its creation [Sec. 120]. To order that '' such 
and so many of the records, books and documents of the Province 
of Canada as he thinks fit shall be appropriated and delivered 
either to Ontario or to Quebec ” [Sec. 143]. 

(2) Executive Powers and Functions of Governor -General [not in 
CouncW ]. — To choose and remove members of the Privy Council 
of Canada [Sec. ii]. To summon qualified persons to be Senators 
[Sec. 24]. On the direction of the Queen, to add to the Senate 
three or six qualified persons, i‘epresenting equally the three divi- 
sions of Canada [Sec. 26]- To fill vacancies in the Senate [Sec. 32]. 
To appoint and remove the Speaker of the Senate [Sec. 34]. To 
summon the House of Commons [Sec. 38]. To cause writs to be 
issued for the election of members of the House of Commons 
[Sec. 42]- To dissolve the House of Commons [See. 50]. To 
recommend to Parliament appropriation and taxation Bills [Sec. 
54']. To appoint the Judges of the Superior, District and County 
Courts in each Province [Sec, 96]. To remove Judges of the 
Superior Courts, on an address from the Dominion* Parliament 
[Sec. 99] 

Further, Sec. 14 of the British North America Act makes it 
awful for the Queen, if Her Majesty thinks ht, to authorise the 
Governor-General from time to time to appoint any person or any 
persons, jointly or severally, to be his deputy or deputies within 
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any part or parts of Canada, and in that capacity" to exercise,, 
during the pleasure of the Governor-General, such of the powers,, 
authorities and functions of the Governor- General as the Governor- 
General deems it necessary or expedient to assign to him or them, 
subject to any limitations or directions expressed or given by the 
Queen : but the appointment of such a deputy or deputies shall not 
affect the exercise by the Governor-General himself of any poweiv 
authority or function.” 

Under Sec. 3 of the Commonwealth of Australia Constitution 
Act ” the Queen may at any time after the Proclamation [uniting 
the separate States of x\ustralia in a Federal Commonwealth] 
appoint a Governor-General for the Commonwealth.” Under 
Sec. 2 of the Constitution introduced by that Act he is appointed 
as the representative of the Sovereign in the Commonwealth, 
holding office at the Sovereign's pleasure, and exercising, subject 
to the Constitution, such powers and funcGons of the Sovereign 
as the Sovereign may assign him. Though he holds office at the 
pleasure of^the Sovereign, Todd [Parliamentary Government in 
the British Colonies, 2nd Ed., pp. 122-123] points out that since 
1828 it has been understood that after the expiration of six years 
a Colonial Governor retires from his gowrnment as a matter of 
course, though he may be reappointed for a further term. As to 
his powers and functions, Messrs. Quick and Garran emphasise 
the distinction, already alluded to, between those which are con- 
ferred upon him as the representative of the Sovereign and are 
parts of the Royal Prerogative ; and those which have become 
detached from the Prerogative and are therefore declared to be 
vested in the Governor in Council.” The distinction is, however, 
as they say, really a matter of words, since even in the exercise 
of the powers comprised under the first head, the Governor-Genera! 
is boxind, in accordance with "^well-established Constitutional prac- 
tice, to act only with the advice of some Minister responsible to 
the Federal Parliament. Further, both classes of powers are 
executive powers. 

• As to these executive powers, conferred on the Governor-General 
of Australia either as the representative of the Sovereign or wlim 
acting with the advice of the Executive Council, Messrs. Quick 
and Garran provide* the following summary : — 

Statutory Powers of the Governor-General {not in Council ). — To appoint 
times lor holding Sessions of Parliament ; to prorogue Parliament : to 
dissolve House of Representatives [Sec. 5I. To notify, to the Governor of 
a State intere.sted, the happening of a vacancy in the Senate [Sec. 21]. To 
recommend to Parliament the appropriation of revenue or money [Sec. 56]. 
To dissolve the Senate and House of Representatives simultaneously ; and 
to convene a joint sitting of members of both Houses [Sec. 57], To exercise, 
as representative of the Sovereign, the executive power of the Common- 
wealth [Sec. (^ij. To choose, sum.mon and dismiss members of the Federal 
Execxitive Council [Sec. 62]. To appoint [and dismiss] officers to administer 
Departments of State [Sec. 64]. To direct, in the absence of Parliamentary 
provision, what offices shall be held by Ministers of State [Sec, 65]. ' As the 
representative of the Sovereign, to be Commander-in-Chief of the navalfand 
military forces [Sec, 68]. To proclaim dates when certain departments 


* Ann. Const. Aust. Comm., pp. 404 and 405. 
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sliall be tracsf erred to the Commonwealth [Sec. 69]. And generally to exer- 
cise all powers and functions which at the establishment of the Common- 
%^'ealtli are vested in the Governor of a Colony ' in respect of matters which 
under this Constitution pass to the Executive Government of the Common- 
wealth ' [Sec. 70]. ^ 

“ SiGivJofy Powers of the Goveynor -General in Coimoil . — ^To issue writs for 
General Elections of the House of Representatives [Sec. 32]. To issue 
vrrits for election to vacancies in the House of Representatives [Sec. 33]. 

To establish Departments of State [Sec. 64]. To appoint and remove [the 
latter on addresses from both Houses] all officers except Ministers of State 
[Sec. 67].. To appoint the Justices of the High Court, and other Federal 
Courts [Sec. 72]. To draw money from the Federal Treasury and expend 
it until the first meeting of Parliament [Sec. 83]. To appoint members of 
the Inter-State Commission and, upon addresses from both Houses, to re- 
move them [Sec. 103]. And generally, to exercise ' in respect of matters 
which under this Constitution pass to the Executive Government of the 
Commonwealth ’ ail powers and functions which at the establishment^.^of 
the Commonwealth are vested in the Governor of a Colony with adv'ce 
of the. Executive Council 70]/’ 

The executive powers of the Governor- Generals of Canada and powS^fc^Lda 
Australia, detailed above, should be distinguished from what may and Austraha. 
be called their legislative powers. Sec. 58 of the Australian Con- 
stitution provides that 

“ When a proposed law’ passed by both Houses of Parliament is presented 
to the Governor-General for the^Queen’s assent, he shall declare, according 
to his discretion, but subject to this Constitution, that he assents in the 
Oueen'e nanie, or that he withholds assent, or that he reserves the law for 
the Queen’s pleasure.” 

This section is copied from Sec. 55 of the British North America 
Act of 1867, but omits the provision of that section to the effect 
that the Governor-GeneraFs decision shall be subject, not only to 
the provisions of the Constitution, l^ut ''to Her Majesty’s Instruc- 
tions.” It was the insertion of this provision in the Canadian 
Gonstitution which led to the revision in 1878 of the Instructions 
issued to the Governor-General of Canada. It has been pointed 
out, at the beginning of this chapter that one of the changes in 
the Instructions was the omission of the clause defining a number 
of classes of Bills to which the Governor-General was to refuse 
his assent. In practice it has been the custom in Canada for a 
formal report on all doubtful legislation to be submitted to the 
Governor-General by the Minister of Justice. But the point is that 
as to the exercise of this legislative power of assenting to Bills 
passed by the Central Parliament, the Governor-General is free to 
exercise his own discretion ; whereas in the exercise of his executive 
powers he is bound by Constitutional practice to act according to 
the advice either of his Ministers or his Executive Council, as the 
case may be This is made clear, as far as the duty of the Governor- 
General of Canada in dealing with legislation by tlie Dominion 
Parliament is concerned, by Todd [Parliamentary Government in 
Colonies, 2nd Ed., pp. 166, 167]* In Australia the rule is the 
same. Thus : — ^ 

* ” ABuotated Constitution of Australian Commonwealth.” p. 691. 
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In determining the exercise of his discretion, the Governor General will 
be entitled to receive from the Law Officers of the Commonwealth a report 
in reference to each Bill to be submitted for his sanction, specifying whether 
there is any legal objection to his assenting to it, or whether his duty and 
obligations, as Representative of the Crown, necessitate that he should 
withhold his assent or reserve the Bill for the consideration of the Imperial 
Government. As a general rule, a Governor w'ould be justified in accepting 
and acting upon the statements of such functionaries in local matters. But 
if his owm individuai judgment does not coincide with their interpretation 
of the law, his responsibility to the Crown ma}?' require him to delay acting 
on the advice of his Ministers. But whatever steps he may think lit to take 
upon such a grave emergency, and from whatever materials his opinion 
ma}" be formed, he is individually responsible for his conduct, and cannot 
shelter himself behind advice obtained from outside his IMinistryd’ 

[In the case of the Governor-General of Canada, his position 
in relation to legislation passed by the Dominion Pariianieiit 
shonld be contrasted with his position in relation to legislation 
passed by the Provincial Parliaments, The latter is fully discussed 
below,] ff. 

Both the Constitution of Canada [Sec. 57] and that of Australia 
[Sec. 60] prbvide a period for the signification of the Queeii^s assent 
to Bills reserved by the Governor-General. Such a Bill does not 
pass into law unless within two years from the day on which it 
was presented to the Governor-General iox the Queen's assent, 
the Governor-General signifies, by speech or message to each of 
the Houses of the Parliament, or % Proclamation, that it has 
received the assent of the Queen in Council.” Similarly, both the 
Canadian and Australian Constitutions [Sec, 56 and Sec. 59 re- 
spectively] give the Queen in Council power to disallow any Bill 
assented to by the Governor-General. In Canada this may be 
done within two years after the receipt of the Bill b}^ the Secretary 
of State, in Australia within one year from the Governor-General's 
assent. The Constitution of Australia also [Sec. 58] allows the 
Governor- General to “ return the House in which it originated 
any proposed law ” presented to him for the Queen's assent, and 
to transmit therewith any amendments which he may recommend, 
and the Houses may deal with the recommendation.” 

The Governor-General of Canada is also vested with special 
powers and placed in a position of special importance in so far as 
the giving or withholding of assent to legislation passed by the 
Provincial Parliaments is concerned. In this respect the Constitu- 
tion of Canada is unique, and its provisions are of singular interest 
on that account. The necessity of assigning special functions to 
the Governor-General of Canada in this respect arises from the fact 
that, at the creation of the Dominion, the whole body of legislative 
power was taken away from the several States and given to the 
Dominion Parliament, whilst the Parliaments of the States— which 
were known as Provinces after the Dominion Constitution had come 
into force— Were given certain strictly-limited and defined powers 
of legislation. [Vide chapter on “ Legislative Power of Central 
Government.”] In complete contrast to this method of distribution 
of the legislative power. Sec. 106 of the Australian Constitution says 
that 
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The Const^itution of each State of the Commanwealth shall, subject to 
this Constitution, continue as at the establishment of the Commonwealth, 
or as at the admission or establishment of the State, as the case may be, until 
altered in accordance with the Constitution of the State/’ 

And Sec. 107 says that : — 

'' Every power of the Parliament of a Colony which has become or become s 
a State, shall, unless it is by this Constitution exclusively vested in the Par- 
liament of the Commonwealth or withdrawn from the Parliament of the 
State, continue as at the establishment of the Commonwealth, or as at the 
admission or establishment of the State, as the case may be/’ 

On the other hand. Sec. 90 of the British North America Act 
provides that : — 

The following provisions ot this Act respecting the Parliament of Canada^ 
namely : the provisions relating to appropriation and tax bills, the recom- 
mendation of money votes, the assent to Bills, the disallowance of Acts, 
and the signification of pleasure on Bills reserved — shall extend and apply 
to the Legislatures of the several Provinces, as if those provisions were here 
re-enacted and made applicable in terms to the respective Provinces and the 
Legislatures thereof, wiA the substitution of the Lieutenant-Governor of 
the Province for the Governor- General, of the Governor- General- for the 
Queen and for a Secretary of State, of one year for two yeai»^, and of the 
Province for Canada ” 

The provisions referred to m this section — as far as the duties of 
the Governor-General relation to Bills passed by the Dominion 
Parliament are concerned — are those contained in Secs. 55, 56, and 
57 of the British North Am^eiica Act. They are fully described 
.above. The effect of Sec. 90 is to place the Governor-General in 
the same position with regard to assenting to, reserving, or dis- 
allowing Bills passed Jby the Provincial Legislatures, as that which 
the Oueen-in-Council holds with regard to Bills passed by the 
Dominion Parliament. That is to say that when a Bill is passed 
hy a Provincial Legislature, the Lieutenant-Governor of the Pro- 
vince either assents or withholds his assent to it, or reserves it for 
the signification of the pleasure of the Governor- General. 

As to the practical exercise by the Governor-General of Canada 
•of this power of supervision over Bills passed by the Provincial 
Legislatures, the following memorandum sent to the Privy Council 
•of Canada by the Minister of Justice [Sir John A. Macdonald] in 
1868 is of interest. [The recommendations of this memorandum 
have — ^with one or two exceptions— been acted upon.] 

The same powers of disallowance as have always belonged to the Imperia ! 
‘Government with respect to the Acts passed by Colonial Legislatures have 
been conferred by the Union Act {i.e., the B.N.A. Act, 1867) on the Govern- 
ment of Canada. Of late years Her Majesty’s Government has not, as a 
.general rule, interfered with the legislation of the Colonies having representa- 
tive institutions and responsible government, except in the cases specially 
mentioned in the instruction to the Governors, or in matters of Imperial 
.and not merely local interest. 

Under the present Constitution of Canada, the Governor-General will 
be called upon to consider the propriety of allowance or disallowance of pro- 
vincial Acts much more frequently than Her Majesty’s Government has been 
with respect to Colonial enactments. In deciding whether any Act of a 
•Provincial Legislature should be disallowed or sanctioned, the Governor- 
General must not only consider whether it affects the interests of the whole 
Dominion or not, but also whether it be unconstitutional — ^whether it 


See Chapter V., p. 108 
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c-xceeds the jurisdiction conferred on tiie local Legislatures-^-'and in cases- 
wbere the jurisdiction is concurrent, whether it clashes wdth the legisla..- 
tion of the General Pariiam.ent. 

As it is of importance that the course of local legislation should be inter- 
fered with as litti#as possible, and the power of disallowance exercised with 
great caution, and only in cases where the law and the general interests of 
the Dominion imperatively demand it, the undersigned recommends that the- 
following course be pursued ; 

That on receipt by Your Excellency of the Acts passed in any Province, 
they be referred to the Minister of Justice for report, and that he, with all 
convenient speed, do report as to those Acts w-hich he considers free from 
objection of any kind, and if such report be approved by Your Excellenc_y 
m Council, that such approval be forthwith communicated to the Provincia! 
Government- 

'' That he make a separate report, or reports, on those Acts which he may 
consider — 

“ (i) As being altogether illegal or unconstitutional; 

{2) As illegal or unconstitutional in part ; 

(3) In cases of concurrent jurisdiction, as clashing with the legislatioir 
of the General Parliament ; ^ 

“ (4) As affecting the interests of the Dominion generally, 

" And 'that in such report, or reports, he give his reasons for his opinions ,. 

“That wh^e a measure is considered only partially defective, or where 
objectionable as being prejudicial to the general interests of the Dominion, 
or as clashing writh its legislation, communication should be had with the- 
Provincial Government with respect to such measure, and that, in suck 
cases, the Act should not be disallowed, if the g^eral interests permit Such 
a course, until the local Government has an opportunity of considering and 
discussing the objections taken, and the loc^i Legislatures have also had an 
opportunit3^ of remed^dng the defects found to exist.”* 

There remains the question whether the Governor-General of 
Canada can exercise this power with regard Provincial Legisla- 
tion on his own individual discretion, or w^hether he must act 
according to the advice of his Ministers. On this point, the con- 
clusions arrived at by a Minister of Justice for the Dominion — 
[Edw'ard Blake] — as expressed in a memorandum dated 22nd 
December^ 1875 — are worthy cTf quotation : — 

'‘The power pf disallowance of Canadian Statutes is, by Sec. 56 of the 
British North America Act, 1867, vested in the Queen in Council. Sec, 90 
of the same Act this provision is extended and applied to each Province as 
if it were re-enacted, and is so made applicable in terms thereto, with the 
substitution, amongst other things, of the Governor- General for the Queen. 
The result is that by the express words of the Act, the power of disallowance 
of Provincial Statutes .is vested in the Governor-General in Council, a phrase 
w’hich, under the 13th section of the Act, means the Governor- General acting 

hy and with the advice of the Queen’s Privy Council of Canada It 

results from the preceding observations that the only contingencies which 
can arise are : (i) That the Governor should propose to disallow a Provincial 
Statute without or against the advice of his Ministers ; (3) that Ministers 
should propose to disallow a Provincial Statute without the assent of the- 
Governor. The position taken by the Council is that neither of these things 
can be done ; that, the power being vested in the Governor- General in Council, 
any action taken must be accomplished by Order in Council, and that a 
Govern or- General wEo thinks it necessary that a Provincial Act should be- 
disallowed must End Ministers who will take the responsibility of advising 
its disallowanc^; while Ministers who think it necessary that a Provincial 
Act should be disallowed must resign unless they can secure the consent 
of the Governor-General to its disallowance. Ministers being in evei*y case- 
responsible to Parliament for the course taken.” f 

^Quoted in Wheeler’s “Confederation Law of Canada” p. 51. 

J Quoted in Wheeler’s “ Confederation Law of Canada/’ p. 337. 
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Both the Canadian and Australian Constitutions provide for the Salary, 
payment ol an annual salary to the Governor-General, Thus Sec. 

105 of the British North America Act enacts : — 

‘‘ UbI©ss altered by the Parliament of Canada, the salarj^ of the Governor- 
General shall be ten thousand pounds sterling of money of the United King- 
dom of Great Britain and Ireland, payable out of the Consolidated Revenue 
Fuad of Canada ■” 

This power of alteration was actually exercised by the Dominion 
Parliament, which passed an Act, on 22nd May, 1868, reducing the 
saiar}^^ of the Governor-General to £6,500 ; but the Act, having been 
reserved for the consideration of the Queen, was disallowed — tor 
reasons which were defined by the Secretary of State in the following 
words : — 

“ Whilst it is with reluctance, and only on serious occasions, that the 
Queen’s Government can advise Her Majesty to withiiold the Royal sanction 
from a Bill which has passed the two branches of the Canadian Parliament, yet 
a regard for the interests^f Canada, and a well-founded apprehension that 
a reduction in the salary^ of the Governor-General would place the office, as 
far as salary? is a standard of recognition, in the third class among *Coionial 
CTOvernments, obliged Her Majesty’s Government to advise that this Bill 
should not be permitted to become law.’”^ 

Sec. 3 of the Australian Constitution provides for the payment Australia, 
to the Governor- General until the Parliament otherwise provides/' 
of an annual salary of £10,000. The salary of a Governor-General 
is not to be altered during his* continuance in office. By Sec. 4, the 
provisions of the Constitution relating to the Governor-General 
are applied to the Governor- General for the time being, or any 
person appointed “the Sovereign to administer the Government 
of the Commonwealth ; '' but no such person shall be entitled to 
receive any salary from the Commonwealth in respect of any other 
office during his administration of the Government of the Common- 
w^ealth." 


Quoted by Doutre ; “ Gonstitutioxi of Canada,” p. 350. 
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CHAPTER IL 
Form of the Legislature. 

[This chapter is quoted from “ A manual [of reference to 
authorities for the use of the members of the National Australasian 
•Convention which will assemble at Sydney on March 2nd, 1891/' 
by Richard C. Baker, one of the delegates of South Australia at 
that Convention.] 

Ther^ can be little doubt but that there must be two Houses of 
Pariiamenb (wliich for convenience may for the present be called 
the Senate and the House of Representatives). 

*A 11 experience, both ancient and modern, clearly proves this, 
and in all cases where it has been attemj^ed to carry on a demo- 
-cratic form of government with one House, the result has been 
either anarchy and the abandonment of the attempt, or the institu- 
tion of some other form of government, f c 

Three of the States of America (Pennsylvania, Georgia and 
Vermont) tried the uni-cameral, or one House system, but ail gave 
it up, 

Kent remarks : The instability and passion which marked 

their proceedings (Legislatures of Pennsylvania and Georgia) was 
very visible at the time, and the subject of much public animadver- 
sion ; and in the subsequent reform of their Constitution the people 
were so sensible of this defect, and of the inconvenience they had 
suffered from it, that in both States a Senate was introduced,'' 
|With these trifling exceptions (Pennsylvania, etc.), the bi-cameral 
system is the “ quod semper^ quod ubiqm^ quod ab omnibus " of 
American constitutional doctrine. 

It is true that three of the Canadian Provinces (Ontario, British 
Columbia and Manitoba) and most of the Swiss Cantons have 
adopted the uni-cameral system, but the pow'ers of the Legislatures 
of the Provinces in Canada are so restricted, and such large powers 
are (in theory) given to the Federal Government to veto their acts, 
that it was thought the functions of a second Chamber could be 
exercised by the Dominion Government ; and in Switzerland the 

referendum," to a certain extent, exercises such functions. 

^ Sparta, Cartilage Rome, England, Sweden, Norway, United States 
British North America, Germany, Italy, Austria, Spain, and South Americaia 
Repnbiics all have had or have two or more Houses. The Parliament of 
Sweden consisted of four Chambers, and the States General of France of 
three. 

t See cases cited by Kent, 231, 232. | Kent, 230. § Bryce, 461 



CHAP. 11 . FORM OF LEGISLATURE. 93 

In the first ’American Constitution (the Confederation) there was 
only one Chamber, each State being allowed to send any number 
of delegates (not less than two or more than seven^. the delegates 
jointly having only one vote ; this was considered"^ one of its most 
prominent defects, and was one of the chief reasons which led to 
the Philadelphia Convention, and the Constitution there framed. 

f A somewhat similar state of things existed in Switzerland up 
to 1848, but it did not work satisfactorily, and by the Constitution 
framed in that year a bi-cameral legislature was adopted. 

There is an evident growing impatience in these Colonies over 
the salutary checks provided by Upper Chambers, a desire to, as 
it is termed, '' make them more amenable to public opinion/’ 
but J'' as the cool and deliberate sense of the community ought 
in all Governments, and actually will in all free Governments, 
prevail over the views ^f its rulers, so there are particular moments 
in public affairs when the people, stimulated by some irregular 
passion or some illicit advantage, or led by the artful misrepresen- 
tations of unprincipled men, may call for measures which they 
themselves will be afterwards most ready to lament and condemn. 
In this critical moment ^how salutary will be the interference of 
some temperate and respectable body of citizens in order to check 
the misguided career and to suspend the blow meditated by the 
people against themselves until reason, justice, and truth can 
regain their authority ovef the public mind.” 

i\ll the reasons and arguments in favour of the bi-cameral system 
in “ Unitarian ” Governments hold with increased force and effect 
when applied to Federal Governments. The problem is then 
further complicated by the necessity of securing the smaller States 
from the usurpation or tyranny of the larger, whilst at the same 
time giving due weight and power to the population and wealth 
of the larger States. This can only be done by two Houses, in 
W'hich the one (the Senate) represents the States, each State being 
represented by the same number of representatives, and the other 
(the House of Representatives) represents the people in States 
according to their numbers. 

The American Constitution framed on this system has been in 
existence for over loo years, and no conflict has ever arisen be- 
tween the two branches of the Legislature (although they are 
jealous and combative and frequently come into collision), founded 
on the difference of their Constitutions.! The House of Repre- 
sentatives has never become the organ of large States nor prone 
to act in their interests, so neither has the Senate been the strong- 
hold of the small States. The United States became a Federation 
in respect of the Senate, a nation in respect of the House of Repre- 
sentatives, and so it has remained, the Constitution pro\fiding 
that 11'' no State can be deprived of its equal suffrage in the Senate 
without its consent,” and, notwithstanding the fact that the 

^ Story, 49, t Adams, 20, J Federalist LXIIL, 476. 

§ Bryce, 182. jj Article, 5. 
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CHAPTER III. 

Composition of the Upper House. 

'' In the United States the Constitution provides that ^ the Senate of United States, 
the United States shall be composed of two (2) Senators from each State 
-chosen by the Legislature thereof/ and that ‘ the times, places, and* manner 
of holding elections for Senators shall be prescribed in each State by the 
Legislature thereof, but t^t Congress may at any time by law make or alter 
■such regulations except as to the place of choosing Senators.’ 

Concerning these two clauses, Kent remarks : ‘ The election’ of the 
Senate by the States Legislatures is also a recognition of their (the States) 

'Separate and independent existence, and renders them absolutely essential 
to the operation of the National Government. There were difliculties some 
years ago as to the true construction of the Constitution in the choice of 
Senators. They were to behhosen by the States Legislatures, and the Legis- 
latures were to prescribe the times, places, and manner for holding elections 
for Senators, and Congress was authorised to make and alter such regulations, 
except as to place. As the Legislature may prescribe the manner, it has been 
considered and settled in Nevr York that the Legislature may prescribe that 
they shall be chosen by joint vote or ballot of the two Houses, in case the 
two Houses cannot sepaiLtely concur in a choice, and then the weight of the 
Senate is lost and dissipated in the more numerous vote of the Assembly. 

This construction has become too convenient, and has been too long settled 
by the recognition of Senators so elected to be now disturbed, though I should 
think, if the question were a new one, that when the Constitution directed 
that the Senators should be chosen by the Legislature, it meant not the 
members of the Legislature per capita, but the Legislature in the true tech- 
nical sense, being the two Houses acting in their separate and organised 
capacities with the ordinary Constitutional right of negation on each other’s 
proceedings. This "was a contemporary exposition of the clause in question, 
and was particularly mentioned in the well-known letters of the Federal 
Farmer, who surveyed the Constitution with a jealous and scrutinising 
<eye.’ ” 

The term of office of Senators of the United States is six years ^ 
htit this is limited by an intermediate change in the personality 
of the Senate as a body. This results from the provisions of 
Sub-Sec. (2), Sec, 3, Article i of the Constitution which enacts 
that : — 

“ Immediately after they shall be assembled, in consequence of the first 
election, they shall be divided as equally as may be into three classes. The 
■seats of the Senators of the first class shall be vacated at the expiration of 
the second year, of the second class at the expiration of the fourth year, 
and of the third class at the expiration of the sixth year, so that one-third 
may be chosen every second year.” ^ 

Uo person can be a Senator unless he is thirty years old, has been 
nine years a citizen of the United States, and is, when elected, an 
inhabitant of the State which chooses him. 

* K. C. Baker ; ” Manual for use of Convention of 1891,” p. 65. 
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The Congress shall assemble at least once in every year, and such, meeting 
shall be on the first Monday in December, unless they shall by law appoint a 
difierent day. fSub-sec. (2), Section 4, Article I., Constitution of United 
States.]’’ ^ 


Ihe Upper House of the Swiss Federal Assembly [known as 
the Council of the States] is composed of 44 deputies. Each Canton 

is equally represented and returns two members In the 

three cases where Cantons have been split into two, each half 

Canton returns but one member The mode of election of 

the deputies is determined absolutely by each Canton. In most 
cases they are chosen by the legislative bodies, but in some by the 
people. The functions of the majority of these deputies last for 
a year .... others are chosen for three years like the deputies 
of the National Council, but the duration of their functions is 
left entirely in the hands of each Canton. . . The deputies are 

paid by their Cantons, except when they form part of Committees 
during “a recess, and then they receive an allowance out of the 
Federal chest.'’=^ 


The composition^of the Canadian Upper" House” is governed by 
Secs. 21-^36 and 147 of the British North America Act. Sec. 21 
fixes the number of members at 723, but this is modified by Sec. 147 
in case Newfoundland shall become a part of the Dominion.f The 
Act divides Canada into three divisions, Ontario, Quebec and the 
Maritime Provinces — Nova Scotia and New Brunswick. Each 
of these divisions is represented by 24 Senators. But additional 
Senators have been added with the adhesion to the Dominion of 
the Provinces of British Columbia, Manitoba, Prince Edward 
Island and the North-West X^fritories, and the total number of 
Senators is now 87.! The qualifications of a Senator are that he 
shall be 30 years of age ; a natural-born or naturalised subject 
of the Crown ; possessed of freehold within the Province which 
he represents to the value of 4,000 dollars over and above all 
charges and encumbrances, and of personal property to the value 
of 4,000 dollars over and above his debts and liabilities ; resident 
in the Province he represents. If that Province is Quebec he 
must have his real property qualification in the electoral division 
for Which he is appointed or be resident within that division. The 
Governor-General nominates the members of the Senate, who hold 
office for life, but may resign by writing addressed to the Governor- 
General. They also vacate their office if they fail to attend Parlia- 
ment for two consecutive sessions ; if they take an oath or make 
a declaration of adherence to, or do any act const Wu ting them 
the subjects of a foreign power; if they are adjudged bankrupt 
or become public defaulters or apply for the benefit of any law 
relating to insolvent debtors ; if they are attainted for treason or 


* Adams : ‘‘The Swiss Confederation,*' p,^ 43. 
t And Vide also Part II^ Chap. XVXI., “ Admission of New States.'* 
f Vtde Part II, Chap. XVI, The States.” 
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convicted of felony or any infamous crime : and if they cease to be 
qualified in respect of property or residence. The Governor- General 
may fill vacancies by nomination, and an attendance of fifteen, 
including the Speaker (who is appointed and may be removed by 
the Governor-General), constitutes a quorum, A majority of 
voices decides ; the Speaker has a vote in all cases, and, when the 
voting is equal, has a casting vote. 


Tn Australia, the Senate of the Commonwealth is composed of six Australia. 
Senators for each State which was an original member of the Com- 
monwealth and this number — as far as such original States are 
concerned — cannot be diminished, nor can the equality of sena- 
torial representation be affected. Subject to this, Parliament can 
make laws increasing or diminishing the number of Senators. The 
members of the Senate^ are to be “ directly chosen by the people of 
the State, voting, until the Parliament otherwise provides, as one 
electorate.” [Sec. 7 of the Constitution]. [A special provision is 
made by this section as to the method of election of the Senators 
representing Queensland.] 

Messrs. Quick and Garran* emphasize very clearly the im- 
portance of direct electiofi of Senators. They point out that in the 
draft Bill of 1891 the United States precedent was followed, and 
it was provided that the Senators of each State should be elected 
by the Houses of Parliament of that State ; but that in the Con- 
vention .which drafted the Constitution only a small minority were 
in favour of this method of election, |whiie not a jsingle member 
supported a nominated Senate on the Canadian lines. 

Sec, 7 also provides that Senators shall be elected for a term 
of six years, their names being certified by the Governor of each 
State to the Governor-General. This, -is modified by Sec. 13, which 
enacts that “ as soon as may be after the Senate first meets, and 
after each meeting of the Senate following a dissolution thereof, the 
Senate shall divide the Senators chosen for each State into two 
classes as nearly equal in numbers as practicable ; and the places of 
the Senators of the first-class shall become vacant at the expiration 
of the third year, and the places of those of the second-class at the 
expiration of the sixth year, from the beginning of their term of 
service ; and afterwards the places of Senators shall become vacant 
at the expiration of six years from the beginning of them term of 
service.” [The “ dissolution ” referred to in this section is that 
provided for by Sec. 57, which is fully dealt with in chapter V.] 

The qualifications of a Senator are the same as those of a member 
of the House of Representatives, \yide Chapter IV, “ Composition 
of Lower House.”] (Sec. 16.) 

The qualification of electors of Senators are the sanje as those 
prescribed by the Constitution or by Parliament [acting in accord- 
ance with its power under the Constitution to alter the Federal 
franchise] as the qualification of electors of members of the House 
of Representatives. But in the choosing of Senators each elector 

^Aan. Const. Aust. Comm., p, 418. 
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shall vote only once.” (Sec. 8.) The provision as to voting only 
once is necessar^^ to prevent an elector from voting in all the electoral 
divisions of any State in which he might be registered and to which 
he could travel on the polling day. The Commonwealth Parliament 
is given power to prescribe the method of choosing Senators^ '' but 
so that the method shall be uniform in all the States.” Subject to 
thiSj the Parliament of each State has power to prescribe the method 
of choosing Senators for that State. The State Parliaments have 
also absolute power of making laws for determining the times and 
places of election of Senators for the State. [Sec. 9.) The words 
'' method of choosing ” in this section are explained by Messx's. 
Quick and Garran'^" as including the mode in which an elector 
can record his vote {e.g,, '' plumping ” or single voting) and 
general regulations as to the conduct of elections. Sec. 10 of 
the Constitution also enacts that '' until the Parliament othervdse 
provides, but subject to this Constitutiosx, the laws in force in 
each State for the time being relating to elections for the more 
numerous House of the Parliament of the State shall, as nearly 
as practicable, apply to elections of Senators for the State.” 

Other sections provide for the election of a Senator to be President 
of the Senate and for his resignation or removal ; for resignation of 
Senators ; for their ceasing to be Senators upon absence for two 
consecutive months without permission ; for the filling of vacancies, 
and for a quorum of at least one-third of the total number of 
Senators, Sec. 23 enacts that a majority of votes shall decide, 
that each Senator shall have one vote and that the President shall 
have a vote in each case in addition to a casting vote. 


* Ann. Const. Anst, Comni., p. 426. 
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CHAPTER IV. 

Composition of the Lower House. 

I. Number of Members. — Mr. R, C. Baker's summary of the 
Constitutions of Switzerland, the United States and Canada in so 
far as they relate to the number of Members of the Lower House 
is as follows : — 

'' The Constitution of the House of Representatives is one of the very 
few points concerning which the three modern Federal Republics — America, 

Canada, and Switzerland — essentially concur. In each case it is established 
on a population basis, readjusted by a census every ten years, the population 
— not of the whole Federation, but of each separate Province — being the 
basis of representation. , , 

‘*(1) Iri Switzerland, each ^20,000 citizens in any one Canton are entitled Switzerland, 
to elect one member to the National Council. Fractions over 10,000 are 
considered as 20,000. Canton is to have less than one member. T^ns, 
prior to the last census, Nilderwald, with a population of 12,558, elected^one 
member; Berne, vnth a population of 536,182, elected 37 members. The 
members are elected for three years. In 1889 there %vere 145 members. 

“ (2} In Canada it was provided that the House of Commons should con-- Canada, 
sist of 1 31 members apportioned as therein provided, and that a decennialb 
readjustment should take place on the basTs that Quebec was to always have 
65 members, and each other Province was to be entitled to such a number 
of members as should bear the same proportion to the number of its popula- 
tion as the number 65 would bear to the number of the population of Quebec. 

The members are elected for five years ; there w*ere in 1889 215 members. 

In working out this sum any fraction over one-half of the number of 
electors entitled to return a member is to be considered as equal to a wdiole^ 

In America the Constitution states that : — 

“ Representatives shall be apportioned amongst the States according to The 
their respective numbers.’ United States. 

‘‘ ' The number of representatives shall not exceed one for every 30,000, 
but each State shall have at least one representative.’ In 1787 there was 
one representative for every 30,000, in 1880 one for every 154,325 of the 
population ; total number of representatives in 1880, 330. 

The wording of the American Constitution has given rise to a great 
deal of trouble ; it was soon found impossible to work out the problem set. 

If any given number of electors vrere decreed by Congress entitled to a repre- 
sentative, there was always a fraction, sometimes small, sometimes great, 
left over in each State, so that in fact there has never been any representation 
in each State apportioned in exact proportion to its numbers as the Con- 
stitution requires.* The Canadian plan has avoided the difficulty into which 
the American has fallen and lays dowm a rule by which the numbers of the 
House of Representatives cannot become unwieldy, which is not only self- 
acting, but which is also capable of being accurately applied.” 


* Story, 61. 
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The Constitution of the Australian Commonw3altli follows the 
precedent of that of the United States in making the number of 
members of tb.e House of Representatives proportionate to the 
population of each State, but it also provides a definitive method 
of working out the calculation. By Sec. 24 the number of members 
of the Lower House [who are '' directly chosen by the people of the 
Commonwealth ''Q is to be “ as nearly as practicable twice the 
number of the Senators.” The method by which the number of 
Federal Representatives of each State is to be determined is as 
follows : — 

(i.) ''A quota shall be ascertained by dividing the number of the people 
of the Commonwealth, as shown by the latest statistics of the 
Commonwealth, by twice the number of Senators. 

(ii.) '' The number of members to be chosen in ea,cli State shall be deter- 
mined by dividing the number of people of the State, as shown by 
the latest statistics of the Common wealpi, by the quota ; and if 
on such division there is a remainder gi eater than one-half of the 
‘ *^qi40ta, one more member shall be chosen in the State.’’ 

And “ notwithstanding anything in this section, five members at 
least shall be chosen in each Original State.” 

The two elements of importance in tliis method of fixing the 
number of Representatives are, first, the provision that that number 
must be as nearly as possible twice 1:he number of Senators, and, 
secondly, the method of working out the calculation based on the 
quota. The first of these is not subject to^ the discretion of the 
Federal Parliament. It is part of the Constitution and can only 
be altered by an amendment of the Constitution. Taken together, 
they make the number of Representatives depend on the number 
of Senators and thus '' prevent an automatic or arbitrary increase in 
the number of members of tbe House of Representatives by which 
there would be a continually growing disparity between the number 
of members of that House and the Senate ; and give some security 
for maintaining the numerical strength as well as the Constitutional 
power of the Senate.”'*' As to the first, it may be pointed out that 
there are only two ways of increasing the number of Senators under 
the Constitution, i.e. (i), an act of the Federal Parliament inci'easing 
the number of Senators for each original State ; and (2) an Act of 
the Federal Parliament admitting or establishing a new State or 
States, aB,d thus introducing additional Senators. As to the second, 
Messrs. Quick and Garranf give a useful illustration ^of the 
method of arriving at the quota : — 

The quota is that number of the aggregate population of the Common- 
wealth which, considered as a unit, is entitled to one member in the House 
of Representatives. It is obtained by dividing the population of the Com- 
monwealth by twice the number of Senators. The population is that shown 
in the latest statistics. The number resulting from the division, the quotient, 
is called the quota. This is the ratio of representation, there being*' one 
representative for every quota of the population of the Commonwealth. 
The method of obtaining the quota may be shown as follows : 


Annotated Constitution of Australian Commonwealth,” p. 452. 
^"'Annotated Constitution of Australian Commonwealth,” p. 454. 
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It seems clear that strict acciiracAr requires that the quota should be cal- 
culated out to an exact decimal fraction. To neglect the fraction might, in 
occasional insteaices, niahe the difference of a representative more or less. 

Thus, suppose that the exact quota rvere 50,000.4, and that the population 
of one of the States were 1,025,001. If the quota were taken at its integral 
value — 50,000 — the State would be entitled to 21 representatives — 20 ■ in 
respect of 1,000.000 inhabitants and one more in respect of tlie remainder of 
25,001, which is greater than one-half of the quota. But if the quota is 
taken at its exact value, remainder will only be 24,993, or less than one 
half of the quota, and the State will cnh' be entitled to 20 representatives.” 

For purposes of the first Paiiiainent, the number of Representatives 
was fixed by Sec. 26 of the Constitution, the number being based 
on the figures returned by a Conference of Statisticians held on 
2ist FebrucT^q 1900. This was necessar}^ because it was nine 
years since the last census of Australia had been taken. Subject to 
the Constitution, the I ederai* Parliament may make laws for in- 
creasing or diminishing the.number of Representatives. (Sec. 27.) 

• 

II. Qualification of Electors. — Sec. 30 of the Australian Constitu- Australia, 
tion enacts that '' ■until Parliament otherwise provides^ the qualifica- 
tion of electors of members of the House of Representatives shall 
be in each State that which is prescribed by the laws of the State 
as the quaIiiica.tion of electors of the more numerous House of 
Parliament of the State; but in the choosing of members each 
State shall vote only once.” 

The corresponding section of the American Constitution provides United States, 
that the qualifications of the electors shall be the same, from time 
to time, as those of the electors in the several States of the most 
numerous branch of their own Legislatures’" — thus giving the 
separate States power to fix the Federal franchise without any 
submission of that power to a subsequent enactment of the Federal 
Parliament. This unlimited power of the States Governments was 
abused, and is now?" subject to the provisions of the XIYth and 
XVth amendments. The XFvTh amendment lays down the right 
of every male citizen of full age to vote for Federal purposes, and 
provides that if any State abriclges that right '' [except for participa- 
tion in rebellion or other crime] the basis of representation therein 
shaB be reduced in the proportion which the number ol such male 
citizens shall bear to the whole number of male citizens 21 years of 
age in that State.” The XVth amendment defends the right of 
citizens of full age agaii st abridgment “ on account of race, colour, 
or previous condition of servitude/’ and gives Congress the power 
to enforce this by appropriate legislation. 
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As to Canada, Sec. 41 of the Britisii North America Act says 
that : — 

Until the Pafliament of Canada otherwise provides, all laws in force 
in the several Provinces of the Union relative to the following matters or 
any of them, namely, — the qualifications and disqiialincatioiis of persons to 
beAlected or to sit 'or vote as members of the House of AssembU" or Legis- 
lative Asembly in the several Provinces, the voters at elections of such 
members, the oaths to be taken by voters, the returning officers, tlieix povrers 
and duties, the proceedings at elections, the periods during which elections 
ma}^ be continued, the trial of controverted elections and proceedings incident 
thereto, the vacating of sea.ts of members and the execution of new writs 
in case of seats vacated otherwise than by dissolution—shall respectively 
apply to elections of members to serve in the House of Commons for the 
same several Provinces.’' 


In Canada, therefore, ’ the old law of the separate States was 
allowed to continue after the Union, but its f^mration was specially 
limited to the period during which the Parliament of Canada was 
wi]Iing^os.it to continue. This limitation is repeated in the Con- 
stitution of Australia, which also allows the laws in force in each 
State relating to elections for the more numerous Plouse of the 
State Parliament to apply to elections in the State for the 
Federal House of Representatives (Sec.^ 31.). The Australian 
Constitution, however, differs from that of Canada on two further 
points. By Sec. 29 it allows each Sta*te to make its own laws (until 
the Parliament otherwise provides) “ for# determining the divisions 
in that State for which members of the House of Ptepresentatives 
may be chosen, and the number of members*to be chosen for each 
division ; and it provides (Sec. 41) that “ no adult person who has 
or acquires a right to vote a.t elections for the more numerous House 
of the Parliament of a State shall, while the right continues, be 
prevented by any Law of th<4 Commonwealth from voting at elec- 
tions for either House of the Parliament of the Commonwealth,'’ 

In an election for the Lower House of the Swiss Federal Assembly 
— known as the National Council—'' every Swiss, not otherwise 
disqualified, is entitled on attaining his twenty-first year to - as 
many votes as there are members for his electoral district. .... 
The National Council is elected by ballot for three years, and is 
renew'ed integnally on the last October Sunday of the triennial 
period. It is only in case of a revision of the Constitution that an 
extraordinary integral renewal of the two Chambers can take 
place. There are registers in ea.ch Commune in which every citizen 
having a vote must be inscribed. These registers are on view at 
least two weeks before the day of the election, and are closed, at 
the earliest, three days previous to it. ; 

"The process of voting is entirely in the hands of the Cantons 
and differs considerably. In one Canton a card from the Commune 
where each voter is registered is left at his house ; in another he 
has to present himself at the proper office in order to obtain his 
card, and so on. The place of voting is very often a church. 
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CmPTER V. 

Both Houses of the Central Legislature. 

I. Poii)ers^ Privileges and Immunities. — ^The Britisli North 
America Act, 1867, contained a provision [Sec. 18] to safeguard 
the powers, privileges and immunities of the Dominion Parliament, 
as follows : — . 

The privileges, immunities and powers to be helS, enjo^^ed and exercised 

the Senate and by the House of Commons, and by the members thereof 
respectivef^shall be such as are from time to time defined by Act of the 
Parliament of Canada, but so that the same shall never exceed those at the 
passing of this Act held enjoyed and exercised by the Commons House of 
Parliament of the United Kingdom of Great Britain and Ireland, and by the 
members thereof.” r 

This section was amended in 1875 by an Act of the Imperial 
Parliament. The words “ the same sliall never exceed those at the 
passing of this '' were 'omitted, and in their place the words “ any 
Act of the Parliament of Canada defining such privileges^ immunities 
and powers shall not confer any privileges^ immunities or powers 
exceeding those ai the passing of such '' were inserted. 

The corresponding clause of the Australian Commonwealth Act 
is Sec. 49, which reads as follows : — 

The powers, privileges and immunities of the Senate and of the House 
of Representatives, and of the Members and Committees of each House, 
shah be such as are declared by the Parliament, and until declared shall be 
those of the Commons House of Parliament of the United Kingdom, and of 
its Members and Committees, at the establishment of the Commonwealth.” 

It will be seen that there is a considerable difference between 
the powers of the Canadian and the Australian Parliaments as to 
declaring their powers, privileges and immunities. The Canadian 
Parliament is only given the power of declaration subject to the 
limitation that the declaratory Act shall not confer powers, etc., 
exceeding those of the English Plouse of Commons. In the Aus- 
tralian Commonwealth Act, this limitation only applies to the 
period prior to the passing of a declaratory Act by the Common- 
wealth Parliament ; and, upon the passing of such an Act, the 
limitation no longer applies. 

Messrs. Quick and Garran summarise [Annotated Constitution, 
Australian Comnionv/ealth, p. 503], the effect of the leading de- 
cisions by the'PrNw Council upon the privileges of Colonial Legis- 
ia/cures : — 

The law and custom of Parliament is not a, part oi the Common Law 
■which Englishmen are presumed to have carried with them, as their political 
birthright and heritage, when they founded new settlements and colonies 
beyond the seas. The inherent powers and privileges of Colonial legislative 
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bodies, which have no express grant of powers and privileges similar to those 
of the British Parliamemt, have been considered and expounded by the highest 
legal authorities of the Empire in a number of leading cases. The principles 
affirmed were : — (i) That a Colonial legislative body ^ is not entitled 

to enjoy and exercise the powers, privileges and immunities of the Houses 
of the British Parliament, unless [the}’] have been expressly conferred upon 
such a body by Imperial Statute ; {2) that such Legislative Assemblies 
can, without express grant, exercise all regulating and self-preserving powers 
that are necessary for their existence, and for the proper exercise of the 
functions they are intended to execute. Whatever, in a reasonable sense, 
is necessary for these purposes is impliedly granted, wdienever any such 

legislative body is established brr competent authority For these 

purposes, protective and self-defensive authority only, and not punitive, is 
necessary. . ^ 

But when tnere is an express grant to a CoIoiii?J Legislature of 
the right to declare its powers, privileges and immunities as equal 
to those of the British House of Commons, the case is dinerent. 
Thus the Constitution Victoria contained a similar clause to the 
original Sec. iS of the British North America Act. Undir this 
clause the Legislature of Victoria passed a declaratory Act, .AThe 
Privy Council held, in the case of '' The Speaker of the Legislative 
Assembly of Victoria vs. Glass V that '' the privileges and powers 
of the Imperial House of Commons at the time of the passing of 
the Constitutional Act Were carried over to the Legislative 
Assembh-’' of the Colony/, including the privilege of judging what is 
contempt and the pov/er ox coi,nmitting for contempt by a warrant 
stating geaerall]/ that a contempt had taken place, without setting 
forth the specific grounds of such commitment.’’* 

As to what are th(i powers, privileges and immunities of the 
British House of Commons, the following quotation from the 
'' Annotated Constitution of the Australian Comrnonv/ealth ” 
[pp. 501, 502] affords an admirable summar].' of their main 
features : — ^ 

Powers and Privileges. — The lollowing are among the principal powers 
and privileges of each House, and of the members of each House, of the 
Imperial Parliament, as now known to thr 'av"' * — 

' (i.) The power to order the attendance at tue bar of the House of persons 
whose conduct has been broua'ht before the House on a matter of 
privilege, 

" (ii.) To order the arrest and imprisonment of persons guilty of contempt 
and breach of privilege. 

(iii.) To arrest for breach of privilege by "iVarra.nt of the Speaker. 

(iv.) To issue such a warrant for arrest and imprisonment for contempt 
and breach of privilege, without showing any particular grounds or 
causes thereof, 

(v,) To regulate its proceedings by standing rules and orders having the 
force of law. 

(vi.) To suspend disorderly members. ; 

(vh.) To expel members guilty of disgraceful and infamous conduct. 

“ (viii.) The right of free speech in Parliament, without liability to action 
or impeachment for anything spoken therein ; established by the 
9th Article of the Bill of Rights. 

''yix.) The right of each House, as a body, to freedom of access to the 
Sovereign for the purpose of presenting and defending its views. 


^ Quoted by Doiitre : “ Constitution of Canada/' p. 72, 
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Breaches of Privileges . — The following are instances : 

'' (i.) Wilful disobedience to the standing rules and orders of the House 
passed in the exercise of its Constitutional functions. 

‘‘ (ii.) Wilful df^.sobedience to particular orders of the House, made in the 
exercise of its Constitutional functions. 

(iii.) Wilfully obstructing the business of the House. 

(iv.) Insults, reflections, indignities and libels on the character, conduct 
and proceedings of the House and of its members. 

'' (v.) Assaults on members of the House. 

(vi.) Interference with the Officers of the House in the discharge of their 
duties. 

^ Immtmities . — The following are instances : 

(i.) Immunity of members for anything said by them in the course of 
Pariianientctry debates. 

“ (ii.) Immunity of members from arrest and imprisonment for civil 
causes whilst attending Parliament, and for forty days after every 
prorogation, and for forty days from the npxt appointed meeting, 
(iii.) Immunity of members from the obligation to serve on juries. 

Immunity of witnesses, summoned to attend either House of Par- 
i?hment, from arrest for civil causes. 

(v.) Immunity of Parliamentary witnesses from being questioned or 
impeached for evidence given before either House. 

‘‘ (vi.) Immunity of Officers of either House, in immediate attendance 
and service of the House, from arrest for civil causes."^ 


United States. ' JJ. Money Bills . — ^The right of originating, amending or rejecting 
money bills lias been the prime ground of conflict between the two 
Houses of the Legislature, not only in England, but wherever the 
features of the British Constitution have been copied in framing 
the Constitutions of other countries. Thus the Constitution of 
the United States [Article I., Sec. 7, Sub-Sec. (i.)] provides that : — 

All Bills for raising revenue shall originate in the House of Representa- 
tives ; bnt the Senate may propose or concur with amendments, as on other 

Story in his “ Commentaries on the Constitution of the United 
States ” [Secs. 873 to 881] points out that this clause in the Con- 
stitution “ is, beyond all question, borrowed from the British 
House of Commons, of which it is the ancient and indisputable 
privilege and right, that all grants of subsidies and Parliamentary 
aids shall begin in their House, and are first bestoived by them, 
although their grants are not effectual to ail intents and purposes, 
until they have the assent of the other two branches of the Legis- 
lature [i.e., the Lords and the Sovereign]. .... The true reason 
seems to be this The Lords being a permanent hereditary body, 
created at pleasure by the King, are supposed more liable to be 
influenced by the Crown, and when once influenced more likely 
to continue so than the Commons, who are a temporary elective 
body, freel}^' nominated by the people. It would, therefore, be 
extremely dangerous to give the Lords any power of framing new 
taxes for the subject. It is sufficient that they have the power 
of rejecting, if they think the Commons too lavish or improvident 
in their grants. .... 
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'' So jealous are the Commons of this valuable privilege, that 
herein they will not suffer the other House to exert any pow'er 
but that of rejecting. They will not permit the least alteration 
or amendment to be made by the Lords to the modd of taxing the 
people by a money bill ; and under this appellation are included 
ail bills, by which money is directed to be raised upon the subject 
for any purpose, or in any shape whatsoever, either for the exi- 
gencies of the Government, and collected from the Kingdom in 
general, as the land tax ; or for private benefit, and collected in 
any particular district, as turnpikes, parish-rates and the like. 
It is obvious that this power might be capable of great abuse 
if other bills were tacked to such money bills : and accordingly 
it ■was found that money-bills were sometimes tacked to favourite 
measures of the Commons, with a vie-^w to ensure their passage 
by the Lords. This extraordinary use, or rather perversion, of 
the power would, if .differed to grow into a common practice, 
have completeh/ destro 5 red the equilibrium of the British Constitu- 
tion, and subjected both the Lords and the King to tl^j^ power 
of the Commons. Resistance was made from time to time to this 
unconstitutional encroachment ; and at length the Lords, ■with a 
view to give permanent^ effect to their own rights, have made it 
a standing order to reject upon sight all bills that are tacked to 
money bills. Thus the privilege is maintained on one side, and 
guarded against undue abuse the otherT=^' 

Story goes on to compafe the United States Constitution on this 
point with the British practice. He justifies the grant to the Senate 
of the powT.r to amend money bills on the ground that as the 
Senators are in a just sense equally representatives of the people, 
and do not hold their offices by a permanent or hereditary title, 
but periodically return to the common mass of citizens ; and, above 
all, as direct taxes are, and must be, 3.pportioiied among the States 
according to their Federal population ; and as ah the States have 
a distinct local interest, both as to the amount and nature of all 
taxes of every sort, which are to be levied, there seems a peculiar 
fitness in giving to the Senate a power to alter and amend, as \veli 
as to concur with or reject, all money bills. The due influence of 
all the States is thus preserved ; for otherwise it might happen, 
from the overwhelming representation of some of the larger States, 
that taxes might be levied which would bear with peculiar severity 
upon the interests, either agricultural, commercial or manufacturing, 
of others, being the minor States : and thus the equilibrium in- 
tended by the Constitution, as well of power, as of interest and 
influence, might be practically subverted.''! 

f '; As additional argumentsun favour of the grant off the|amending 
power to the Senate of the United States, Story adduces the in- 
convenience of compelling the Senate to reject ar money bill 
“ although an amendment of a single line might make it en-tirel}^ 
acceptable to both Houses " : the fact that the exclusion of the 

^ Story : Comm, on Const, of U.S., sections 874, 875 - 
t Story : Comm., section 876. 
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amending power of the Upper House in the Constitutions of Vir- 
ginia and South Carolina [alone of the American Colonies] had 
been a constajit source of difficulties and contentions in those 
States ; and the passage of the clause through the discussions pre- 
ceding Federation without any serious opposition. 

What Bills ’* — (lie continues) — are properl^r ' Bills for raising revenue,’ 
in the sense of the Constitution, has been matter of some discussion, A 
learned commentator supposes that every Bill which indirectly or consequen- 
tially may raise revenue, is, within the sense of the Constitution, a money bill. 
He therefore thinks th?d the bills for establishing the Post Office and the 
Mint, and regulating the value of foreign coin, belong to this class and ought 
not to have originated fas in fact they did) in the Senate. But the practical 
constmicticn of the Constitution has been against his opinion. A^nd, indeed, 
the history of the origin of the power — already suggested — abundantly 
proves that it has been confined to Bills to levy taxes in the strict sense of 
the words, and has not been understood to extend to bills for other purposes, 
which may incidentally create revenue. No one s’^poses that a Bill to sell 
any of the public lands, or to sell public stock, is\i Bill to raise revenue in 
the sense of the-Constitution. hluch less v/ould a Bill be so deemed which 
merely re^aiated the value of foreign or domestic coins, or authorised a dis- 
charge of insolvent debtors upon assignment of their estates to the United 
States, giving a priori of payment to the United States in case of 
insolvency ; aithcugh all of them might incidentally bring revenue into the 
Treasury. ^ 


The Canadian Constitution says notihiig of the power of the 
Upper Koiise either to arn^nd or reject money bills. The a.iithors 
of the Constitution doubtless considered that the Senate of Canada, 
being a bodj^ whose members are nominated by the Crown for life, 
was in an equivalent position to that of the House of Lords in 
Great Britain, and that the British practice would, ipso facto, 
apply to the Dcininion of Can|.da in this respect. 

The relative clauses of the British North America Act, 1S67, are 
Secs. 53 and 54. They are as follows : — 

53, ''Bills for aprpropriating aiw part of the public revenue, or for im- 

posing any tax or impost, shall originate in the House of Commons.’ ’ 

54. It .shall not be lawful for the House of Commons to adopt or pass 

any vote, resohition, address or bill for the appropriation of any 
part of the public revenue, or of any tax or impost, to any purpose 
that has not been first recommended to that House by message of 
the Governor-General in the session iii 'which such vote, resolution, 
address or bill is pxojrosedd’f 

As to wdiat bills are included in the terms of Sec. 53, the follow- 
ing summary of decisions is given by Doutre, " Constitution of 
Canada,” pp. 94-96 : — 


Story : Comm., section 880. 

t It is interesting to note the difiereiice between the form of Sec. 54 of 
British North America Act and the corresponding section [56] of the Aus- 
tralian Constitution. The latter is referred to in detail below. ' An interesting 
sketch of the evolution of the Australian Clause during the discussions pre- 
ceding Federation is gi\mn in the " Annotated Constitution of the Au5traliam 
Commonwealth/’ p. 680. 
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(i.) On the y^h May, 1868, it was decided by Speaker Cockburn :~— 

That the standing order of the House of Commons, England, declaring : 
‘ That this Honse will receive no petition for any sum relating to 
public service, or proceed upon any motion for a ^grant or charge 
upon the public revenue, whether payable out of the Consolidated 
Fund, or out of the moneys to be provided by Parliament, unless 
recommended from the Crown,’ should be held in force in the 
House of Commons, Canada.” [No. 155 Speaker’s Decisions, H. of 
Comm, of Canada.] 

(ii.) On the i^th April, 1869, it was decided by Speaker Cochbuvn : — 

That a petition for the construction of a public work concluding with 
the prayer, ' That Your Plonourable House wall take such measures 
as will cause the obstructions to the navigation of the Ottawa 
river to be removed,’ is a petition asking simply for legislation, 
and is not a petition asking for money.” [No. 157, Speaker’s 
Decisions, K. of Comm, of Canada.] 

"Jiii.) On the lOth Aprt?, 1871, it was decided by Speaker Cockburn : — 

That a claim for damages against the Government may be referred 
to a Select Committee ; but if their report should recommend the 
payment of money, it cannot be concurred in by the House, unless 
upon the recommendation of the Governor-General.” [No. 189, 
Speaker’s Decisions, H. of Comm, of Canada.] 

% 

” (iv.) On the 26th February, 1875, decided by the Speaker : — 

*’ That an amendment to change the destination of a grant of money 
recoi^mended by the Crown, was out of order.” [No. 219, Speaker’s 
Decisions, H. of Comm, of Canada.] 

“ (v.) On the 2yth Mu.y,‘*i875, decided by the Speaker : — 

“ That petitions praying for the passing of an Act authorising the Com® 
missioner of Customs to grant an exemption from duty, cannot be 
received unless recommended by the Crown, as they involve a public 
charge.” [No. 225, Speaker’s Decisions, H. of Comm, of Canada.] 

(vi.) On the isth April, 1870, ii was decided by Speaker Cockburn : — 

That a Bill from the Senate containing clauses respecting public ex- 
penditure was not open to the objection that such provisions could 
not originate in the Senate, when the last clause provided * that 
nothing in this Act shall give authority to the Minister to cause 
expenditure until previously- sanctioned by Parliament.’ [No. 172, 
Speaker’s Decisions, H. of Comm, of Canada.].” 


The provisions of the Australian Constitution as to money bills Australia, 
are contained in Secs. 53 to 56. Sec. 56 provides that “ a vote, 
resolution or proposed law for the appropriation of revenue or 
moneys shall not be passed unless the purpose of the appropriation 
has in the same session been recommended by message of the 
Governor-General to the House in which the proposal originated.'' 

The language of the section is very wide and appe^frs to cover 
even the '' imposition and appropriation of fines, penalties, for- 
feitures and fees"^ by the Senate." As the practice is for the 
Governor- General to follow the advice of his Ministr}?- in making 

^ Vide Section 53 of the British North America Act, 1867, quoted on page io8« 
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Ms recommendations as to the appropriation of reveliue or moneys, 
the effect of the section vroiild seem to be to limit the power of 
the Senate as'^to the passing of votes, resolutions, or proposed laws 
w'hich are not required under the Constitution to originate in the 
House of Representatives. Even these cannot apparently be 
passed by the Senate unless they have been “ recommended '' 
by the Governor-General — i.e., in practice, the Ministry in power. 


Far the most important point, however, in connection with 
the relative powers of the two Houses of the Australian Federal 
Legislature as to legislation, is that which is concerned with the 
definition of the measures which must originate in the Lower 
House, and cannot be amended by the Upper House, As has 
been pointed out in the chapter on '' the growth of the Aus- 
tralian Commonw^ealtli/' this point was ofe of the chief matters 
of contention between the smaller States and New South YCales 
and Victoria in the debates which preceded Federation. The 
final settlement is embodied in Secs. 53, 54 and 55. They are 
as follows : — 

53. Proposed laws appropriating revenue or moneys or imposing taxa- 
tion, shall not originate in the Senate. But a proposed law shall not be taken 
to appropriate revenue or moneys or to ''impose taxation, by reason only of 
its containing provisions for the imposition or appropriation of hnes or other 
pecuniary penalties, or for the demand or payment or appropriation of fees 
for licences, or fees for services under the proposed lav/. 

The Senate may not amend proposed law^s imposing taxation, or proposed 
laws appropriating revenue or m.oneys for the annual services of the Govern- 
ment. 

“ The Senate may not amend any proposed law so as to increase any 
proposed charge or burden on tile people. 

'' The Senate may at any stage return to the House of Representatives any 
proposed law which the Senate may not amend, requesting, by message, the 
omission or amendment of any items or provisions therein. And the House 
of Representatives ma3^, if it thinks fit, make an3’' of such omissions or amend- 
ments, with or without modifications. 

*' Except as provided in this section, the Senate shall have equal power 
with the House of Representatives in respect of all proposed laws/' 

“ $4. The proposed law which appropriates revenue or moneys for the 
rodinary annual services of the Government shall deal only with such 
appropriation."^ 

'" 55 - Laws imposing taxation shall deal only with the imposition of taxa- 
tion, and any provision therein dealing with any other matter shall be of 
no effect, 

“ Laws imposing taxation, except laws imposing duties of custom or excise 
shall deal v/ith one subject of taxation only ; but laws imposing duties of 
customs shall deal with duties of customs only, and laws imposing duties of 
excise shall deal with duties of excise only 

The disabilities [of the |Australiaii Senate as to money bills 
under these sections are well summarised and examined by 
Messrs. Quick and GarranA Their efiect is that : — 


Annotated Const. Australian Comm./’ pp. 663-679. 
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(1). As TO Amendment. 

(a) The Senate cannot amend proposed laws impQsing taxation 
ix, bills for the raising of money — “charges or burdens on the 
people ; as for instance bills imposing customs and excise duties ; 
bills imposing stamp duties ; bills imposing succession duties ; 
bills imposing taxes on property.” 

(Z?) The Senate cannot amend the ordinary appropriation hills : 
Now the annual public expenditure includes : — 

(1) Ordinary A^inuaJ Expenses— ix., cost of the various public depart- 

ments, for which grants are demanded each year in the Speech 
from the Throne ; the details are included in the yearly Estimates. 

(2) Permanent Appropriation — e.g., salaries of Governor, ^Ministers, and 

Judges. These are made by the Federal Parliament, to whose 
power of making such permanent appropriations there is no limit 
under the Federe'^ Constitution. 

(3} Extraordinary Expenses which do not come within the meaning of 
ordinary annual services, e.g., appropriations of revenue or loan 
mone}^ for the construction of public works and buildings or for 
public purposes of a special character. 

Of these three classes pf public expenditure the disabilit}' of the 
Australian Senate as to amendment extends onty to the first ; 
'which is, of course, by far the largest and most important class. 
Thus “ whilst the Senate could not amend an ordinary annual 
appropriation bill, it coul-d with unquestionable constitutionality 
amend a public w'orks bill, a railway construction bill, a harbour 
improvement bill, a bill relating to the salary of the Governor- 
General, a Bill relating to the salaries of Ministers of State, etc.” 
But this should be taken subject to the limitation that — 

(c) The Senate cannot amend any bjll so as to increase proposed 
charges or burdens on the people. 


(ii). As TO Initiation. 

The limitation on the power of the Australian Senate is wider 
here than it is in respect to amendments. It extends to all 
“ proposed laws appropriating revenue or moneys or imposing 
taxation ” subject to the limitation in the first paragraph of 
Sec. 53. It must also be taken as subject to Sec. 54 which safe- 
guards the Senate against the “ tacking ” of extraneous matters 
to the ordinary annual appropriation bill, and to Sec. 55 which 
provides a similar safeguard in respect of laws imposing taxation. 
It will be noticed, that Secs. 53 and 34 apply to “ proposed laws,” 
whereas Sec. 55 applies to “ laws.” The effect of this difference 
is that any violation of Secs. 53 and 54 is a matter primarily of 
a transgression against the proper procedure of Parfcament and 
would be dealt wdth by means of the rales relating to “ order ” ; 
whereas a violation of Sec, 53 is at once a matter of absolute 
illegality proper for the jurisdiction of the Federal Courts of Law. 
Taking the prohibition against initiation in conjunction with 
the prohibition against “ tacking ” imposed by Secs. 34 and 55, 
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it will be seen that the latter limits the former. The “ tacking 
prohibitions are safeguards to the Senate — guarantees that the 
initiatory pow;er of the Lower House shall not be extended beyond 
money bills. ^ 


HI. The Two Houses of the Swiss Legislature. 

The working of the Swiss Constitution — as far as the relations of 
the two Houses of the Federal Assembly are concerned — is so 
different to that of Constitutions which follow in this respect the 
British model that it is necessary to deal with it separately. The 
following quotation from Adams’ “ The Swiss Confederation ” 
[PP* 4^? 47] gives a brief sketch of the legislative relations of the 
two Houses of the Swiss Legislature : — 

The right of initiative, exercised particularl^^uas to bills and motions of 
various kinds, belongs to each Chamber and to ekch member. Thus, either 
Chamber can recommend to the Federal Council that it shall draw up and 
present a bill on a particular subject to the Federal Assembly, or a member 
can suggest one to his own Chamber, and if accepted it will then be referred 
to the Federal Council, with a request to draw up the necessary bill for the 
consideration of the Assembly ; or the Federal Council itself presents one 
upon its own initiative. The Cantons can also exercise the right of initiative 
by correspondence. It is clearly to be understood that every bill, from 
x'^'hatever source it has originated, must first come into the hands of the 
Federal Council, and be laid before the Assembly b}’' that body. At the 
beginning of each session, the business is 'divided between the two Chambers. 
When a bill is presented to them by the Federal Council, the Chamber which 
has first to take it up begins by appointing a Committee of members to discuss 
its provisions, and report upon it. When the ^Committee is unanimous, 
there is but one report : otherwise there are reports giving the conclusions 
of the majority and the minority. Then comes the discussion in the Chamber, 
and the Bill is ultimately either passed, with or without amendments, or 
rejected. In the former case it is referred to the other Chamber, where it 
undergoes similar treatment. I£. that Chamber accepts the text as presented 
to it, then the bill, being adopted by the two sections of the Assembly, becomes 

law and is published as such by the Federal Council ; subject, 

however, to the Referendum if duly demanded. But if the text is not ac- 
cepted, then the bill is returned to the other Chamber with an}" amendments 
which may have been made, and a second, and sometimes even a third, debate 
takes place. If the amendments are adopted, or if a compromise between 
the two Chambers is agreed upon, the bill, subject as aforesaid [fie., to the 
Referendum if duly demanded], in its new form becomes law ; but if both 


* Extract from the '"‘South African News,'’ 19th July, 1908 ; — “ The Federal 
High Court of Australia has delivered judgment in favour of the defendants, 
two manufacturers of agricultural implements, in a case involving the ques- 
tion whether the Commonwealth Parliament has power to enact legislation 
for the regulation of wages, as contained in the Federal Excise Tarifi: Act, 
under which duties are levied on goods manufactured in Australia in the 
production of which fair and reasonable wages have not been paid. The 
High Court held that the action of the Commonwealth Parliament in enforcing 
wage conditions by means of excise duties was tdim vires. Chief Justice Sir 
Samuel Griffith and Justices Sir E. Barton and O’Connor held : fi) That the 
Act was ouffiide the power of taxation conferred by the Constitution ; {2) 
that it was, in any case, in contravention of Section 55 of the Constitution 
which provides that a Taxation Act must not contain anything else ; (3) that 
the Constitution prohibits direct interference with matters reserved ex- 
clusively to the States ; and (4) that the Excise Tarifi Act was invalid because 
it discriminated between States. The other two judges, Justices Isaacs and 
Higgins, dissented. No appeal is possible.” 
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persist in their; divergent opinions, it is lost. Sometimes, too, a bill is re- 
ferred back to the Federal Council for re-consideration, and is subsequently 
laid before the Chambers in an altered form. 

After a law, a regulation, or a resolution has been Adopted by both 
Chambers, the Federal Council publishes it ohiciaily, stating the date when 
it shall come into force, if that has not been done already in the text. Gener- 
ally speaking, this rnaj^ be expected to be the day of publication. But for 
those measures which are liable to the Referendum, what is termed a ' delai 
d> opposition ' is mentioned, being a period of three months during which 
the right of appeal to the popular vote can be exercised. If there is no 
appeal, the measure comes into force after the expiration of the three months.'' 

IV. Deadlocks. 

The “ deadlock ” provisions of the Australian Constitution re- 
present an important innovation in the making of written Con- 
stitutions. Their history is briefly summarised in the chapter on 
'' the growth of the Australian Commonwealth.’' In their final 
form — ^as modified m%ne particular [i.e., that of the substitution 
of an absolute for a two-thirds majority at the joint sitting] by 
the Conference of Premiers held in 1899 — they are contained in 
Sec. 57 of the Constitution, which is as follows : — 

If the House of Representatives passes any proposed law and the Senate 
rejects or fails to pass it, o^ passes it with amendments to which the House 
of Representatives will not agree, and if after an interval of tliree months 
the House of Representatives in the same or the next session again passes 
the proposed law with or without^ any amendments which have been made, 
siiggested or agreed to by the Senate, and the Senate rejects or fails to pass 
it or passes it with amendments to which the House of Representatives will 
not agree, the Governor- General may dissolve the Senate and the House of 
Representatives simultaxTeously. But such dissolution shall not take place 
within six months before the date of the expiry of the House of Representa- 
tives by effluxion of time. 

“ If after such dissolution the House of Representatives again passes the 
proposed law, with or without any amendments which have been made, 
suggested or agreed to by the Senate, and^tlie Senate rejects or fails to pass 
it or passes it with amendments to which the House of Representatives will 
not agree, the Governor- General may convene a joint sitting of the members 
of the Senate and of the House of Representatives. 

The members present at the joint sitting may deliberate and shall vote 
together upon the proposed law as last proposed by the House of Repre- 
sentatives, and upon any amendments, if any, which have been made therein 
by one House and not agreed to by the other, and any such amendments 
wiiich are affirmed by an absolute majority of the total number of the mem- 
bers of the Senate and the House of Representatives shall be taken to have 
been carried, and if the proposed law, with the amendments, if any, so carried 
is affirmed by an absolute majority of the total number of the members of 
the Senate and House of Representatives, it shall be taken to have been 
duly passed by both Houses of the Parliament, and shall be presented to the 
Governor-General for the Queen's assent.'^ 

There are one or two points in this section to w^hich attention 
may he drawn. Firstly, the requirement of an absolute majority 
of the total number of Senators and Representatives (not merely 
of those present at the joint sitting) would seem to open the door 
to ultimate rejection of a bill by mere abstention from attendance 
at the joint sitting on the part of its opponents. But, as Messrs. 
Quick and Garran point out* the joint sitting represents the 
last stage in a long contest : ‘'If the supporters of a proposal 

Ann. Const. Aust. Comm., p, 6S7. 

I 
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do not number an absolute majority they will be unlikely to win in 
any case, and if they do number an absolute majority^ it is 
very unlikely 4 :hat any member of that majority will absent 
himself and thereby betray his party at the moment when victory 
is within their grasp.'' Secondly, the '' joint-sitting " provision 
is one which is founded on the practice of conflicting legislative 
Chambers at times appointing representatives to meet in conference 
authorised to discuss questions in dispute and to suggest possible 
inodes of settlement," This practice is recognised in Great Britain 
and her Colonies as well as in the United States. Thirdly, the 
provision for dissolution of the Senate is an unique experiment. 

No other second Chamber in any Federal system is liable to be 
dissolved on any question of general legislation By the Swiss 
Constitution [Art. 120] if the two Chambers are unable to agree 
on the question whether there shall be a total revision of the Con- 
stitution, the question is then referred to the people; and if a 
majority of electors voting support a revision, both Chambers are 
dissolved and the work of revision devolves upon the new Federal 
Legislature. But in respect of ordinary legislation there is no such 
provision."'^ 


^ Ajxn, Const. Australian Comm,, p. 6S7. 
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CHAPTER VI. 


POW'ERS OF THE CENTRAL GOVERNMENT. 

In considering the powers of the Central Government under any 
form of union between separate States, it is most important to 
appreciate the distiiMition between the respective ways in which 
such powers may be both conferred and exercised. The distinction 
is one which falls conveniently into a threefold division — that 
between Legislative, Executive and Judicial powers. '' The dis- 
tinction between the departments undoubtedly is that the Legisla- 
ture makes, the Executive executes and the Judiciary construes 
the But thougS this is in theory a fundamental distinction, 

it is not always easy in practice to draw the line between the three 
great departments of the exe«-cise of the functions of Government. 
Messrs. Quick and Gjrran providef an excellent analysis 
of the bearing of this difficulty upon the respective Federal 
Constitutions of the Hnited States, Canada and Australia. “ Judi- 
cial acts,” they say, have of necessity points of contact with both 
executive and legislative acts. In Great Britain, owing to the supre- 
macy of the legislative power, the distinction has not been the 
subject of decision in the Courts, though it is recognised by Commen- 
tators. [See Wliarton’s Judicial Dictionary sub. tit. Judges,'] 

In this Constitution, however [i.e., the Australian Federal Constitution], 
each power is vested in distinct organs, and it becomes important to define 
the principles on which the distinction is based. A similar separation of 
functions is prescribed in the Constitution of the United States, as well as 
in the Constitutions of the States of the Union ; and also, though to a less 
degree, in the Constitution of the Canadian Dominion. American and 
Canadian decisions are therefore important, but with some reservation in 
each case. The Constitution of the United States goes somewhat further 
in the separation of powers than this Constitution, because it not only vests 
them in distinct organs, but contains certain specific limitations, such as 
the prohibition on Congress and the State Legislatures to pass any bill of 
attainder or pos^ facto iaw% and the prohibition on the State Legislatures to 
pass laws impairing the obligation of contracts [Art. i.. Secs. 9, 10]. On 
the other hand, the British North America Act does not go nearly so far ; 
it does not expressly mention the ‘ judicial power/ and it does not establish 
a Federal judiciary as a co-ordinate department, but merely empowers the 
Dominion Parliament to ‘ establish Courts. [See Lefroy : * Legislative power 
in Canada/ p. Ivi.].” ^ 


In this connection Messrs. Quick and Garran quote two passages 
which throw some light on the point at issue 

^ Per Marshall, C.J., U.S., Wayman v§. Southard, 10 Wfheat., 46. 

•f. Ann, Const. Aust. Comm., pp. 720-723. 
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“Executive power is so 

not easy to draw a line of g ^o/executing it must be regarded as 

the department cheated ^\P"Xiie power, subject only to the limita- 
an exclusive grant, coveiino and^o the incidental exceptions before 

tions which the Constitutions impose and t 

referred to ” b-e.. cases ^ ^gage, and incidental, necessary or 

pro"plr'to’''the''“ x«ciJe of legislative authority], ICooUy : ConsUtuUonal 
Liwitations , p. io6.] 


And as 
functions: 


to the distinction between judicial and executive 

inctions:— ^ executive business has no affinity 

“Doubtless the mav be said, for the most part, 

wdth judicial business. ... . „ musists in carrying out decisions 

of such coercive work ZftTJ^uZTo! TcolvL there are 

of Judges-..?., the which have to be per- 

other indispensable Visions arrived,^t by the judicial organ ; 

formed before or apart from execntwe and judicial functions 

and in this region the “tion b™n execnt^^^^^.^ ^ 

is liable to be evanescent or ambioUOT interpret xt with 

Lr“s£' ‘?d!s. ■■ " 

Politics” p. SS^d 

[A rigid classification Im^Sd ” PO«Ss. bnt 

toSttancc as to merit detailed constdera- 

tion in n work of tliis nuturc.^ 
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CHAPTER VII. 


Legislative Powers of the Central Government. 


The Legislative power of the Central Government in any form 
of union between several States be considered under two main 
aspects ; firstty, that ^f the nature of the power itself, i.e., whether 
it is the legislative exercise of a full or of a limited Sovereignty ; and, 
secondly, in its relation to the legislative powers of local Govern- 
ments under the Central Government, i.e., the distribution of the 
legislative power between the Central and the Local Governments. 

As to the first point, there is, in most forms of union between 
several States, no question about the nature of the legislative power 
of the Central Government. That power is limited by the 
Constitution which creates the Legislature. Thus the Constitution 
of the United States [Ark VI., Sec. 2] says that '' this Constitution 
and the law^s of the United States which shall be made in pursuance 
thereof . . . . ! shall be the supreme law of the land,'’ 

The point is clearly explained by Dicey {Law of the Constitution, 
p. 137) : — '' Every legislative assembly existing under a Federal 
Constitution is merely a subordinate law-making body, whose laws 
are of the nature of bye-laws, valid whilst within the authority 
conveyed upon it by the Constitution, but invalid or unconstitutional 
if they go beyond the limits of such authority.” The authority 
conferred upon the Central Legislature by the Constitution is thus 
the limit of its authority in a union of several independent States. 
But in the case of unions of British Colonies under the British 
Crown there may be some question as to wdiether the power of the 
Central Legislature is ' plenary ' or delegated by the Imperial 
Parliament. If it is to be considered as delegated, then it cannot 
in its turn be delegated- A good example of this kind of legislative 
authority is that of the Governor-Generahof-India-in-Council. It 
has been decided that he could not create in India, and arm \7ith 
legislative authority, a new legislative body not created or authorised 
by the Imperial Act constituting the Council of India. 

The question has arisen ' whether a similar limitation applies 
to the legislative authority of the Central Fariiamenf of a union of 
British Colonies. Thei'e is ample authority for saying that this is not 
so. For instance, in delivering the judgment of the Privy Council 
in Hodge vs. The Queen [9 App. Cas. 132], Lord Fitzgerald said : — 


Quoted from Wheeler : Confederation Law of Canada/' p. 142. 
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'' It appears to tiieir Lordships that the objection raised by « the appellants 
is founded on an entire misconception of the true character and position of 
the Provincial Lr*gislatures. They are in no sense delegates of, or acting 
under an}." mandate from the Imperial Parliament. VClien the British North 
America Act enacted that there should be a Legislature for Ontario, and 
that its Legislative Assembly should have exclusive authority to make laws 
for the Province and for provincial purposes in relation to the matters 
enumerated in Sec. 93, it conferred powers not in any sense to he exercised 
by delegation from, or as agents of, the Imperial Parliament ; but authority 
as plenal and as ample within the limits prescribed by Sec. 92 as the Imperial 
Parliament in the plenitude of its power possessed and could bestow. VCithin 
these limits of subjects and area the local legislature is supreme and has 
the same authority as the Imperial Parliament or the Parliament of the 
Dominion would have had under like circumstances to confide to a municipal 
institution or body of its own creation authority to make bye-laws or reso- 
lutions as to subjects specified in the enactment and with the object of carry- 
ing the enactment into operation and efiect.’' 

This case was, it is true, one which turnedton the powers of the 
Provincial Legislature of Ontario, but the language of the judgment 
is very far-reaching and would appear to establish the conclusion 
that the legislative power conferred on the Central Parliament of a 
union of British Colonies by an Act of the Imperial Legislature is 
plenary and not delegated. This conclusioij, of course depends to a 
certain extent on the wording of Sec. 91 of the British North America 
Act, VIZ, : — “ It shall be lawful for the Queen, by and with the 
advice and consent of the Senate and®House of Commons, to make 
laws for the peace, order and good government of Canada, etc.'' 
These words are repeated almost verbatim in Sec. 51 of the Con- 
stitution of Australia. The same conclusion as to the plenary 
nature of the legislative power of the Commonwealth Parliament 
would, therefore, seem to apply to that Constitution. 

The question of the distributdon of legislative power between the 
Central and Local Governments in a union of States is, however, 
one of far greater complexity. Both in the United States and 
Canada there has been a mass of legal decision on the subject with 
which it is impossible to deal adequately in a work of this scope. 
All that can be done is to give in the following chapter a very con- 
densed summary of the pimvisions of the Constitutions of the 
United States, Canada, Switzerland and Australia ; and to indicate 
very briefly the outstanding points of difficulty in reconciling the 
respective legislative powers of the Central and Local Governments 
under those Constitutions. 

Taking the Constitutions of the United States, Canada, Switzer- 
land and Australia generally, the most important point of difference 
between the respective methods of the distribution of the legislative 
power is that in the United States, S\wtzerland and Australia the 
poweiT of the Central Government are strictly defined and limited, 
wliilst those ^f the separate States are left undefined, whereas 
in Canada the very reverse is the case. Thus the tenth amend- 
ment to the Constitution of the United States says that the 
powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States 
respectively, or to the people." And Sec. 51 of the Australian 
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Constitution ^ays that '' the Parliament shall subject to this Con- 
stitution, have power to make laws for the peace, order and good 
government of the Commonwealth with respect io” thirty-nine 
specified subjects; — the subjects not specially mentioned by the 
Constitution being left to the separate States.* Whereas the 
91st Sec. of the British North America Act is as follows : — 

It shall be lawful for the Queen, by and with the consent of the Senate 
and House of Commons, to make laws for the peace, order and good govern- 
ment of Canada, in relation to all matters not coming witliin the classes of 
subjects assigned exclusively to the Legislatures of the Provinces, etc.” 

This distinction is emphasized by Dicey [Law of thefConstmition, 

p- 139]- 

“ There exists one markedHistinction in principle between the Constitution 
of the United States and the Constitution of the Canadian Dominion. The 
Constitution of the United States in substance reserves to the separate States 
all powers not expresshU conferred upon the national government. The 
Canadian Constitution in substance confers upon the Dominion Government 
ail powers not assigned exclusive^ to the Provinces. In this matter the Swiss 
Constitution follows that of the United States.” 

That this difference in principle was a difference deliberately 
adopted and intended by those who were responsible for framing 
the Dominion Constitufion is shown by the concluding part of the 
following extract from the speech made by Lord Carnarvon, who was 
in chargepf the British NortlvA.merica Act, when it came before the 
House of Lords. The whole extract is useful as showing the inten- 
tions of those who frameH the Canadian Constitution with regard 
to the distribution of powers in general : — 

“ I now pass to that which is perhaps the most delicate and the most 
important part of this measure — the distribution of powers betw'een the 
Central Parliament and the local authorities. In this is, I think, comprised 
the main theory and constitution of Federal Government; on this depends 
the practical wmrking of the' new system ; and here we navigate a sea of 
difficulties — there are rocks on the right hand and on the left. If, on the 
one hand, the Central Government is too strong, then there is risk that it 
may absorb the local action and that wholesome self-government by the 
Provincial bodies, which it is a matter of both good faith and practical ex- 
pediency to maintain ; if, on the other hand, the Central Government is 
not strong enough, then arises a conflict of State rights and pretensions, 
cohesion is destroyed, and the effective vigour of the central authorities is 
encroached upon. The real object which we have in view is to give to the 
Central Government those high functions and almost sovereign powers by 
which general principles and uniformity of legislation may be secured in 
those questions that are of common import to all the Provinces ; and, at 
the same time, to retain for each Province so ample a measure of municipal 
liberty and self-government as will allow, and indeed compel them, to exercise 
those local powers which they can exercise with great advantage to the 
community. .... In this Bill the division of powers has been mainly 
effected by a distinct classification. The classification is fourfold : ist, 
those subjects of legislation which are attributed to the Central Parliament 
exclusively ; 2nd, those which belong to the Provincial Legislatures ex- 
clusively ; 3rd, those which are subjects of concurrent legislation ; and 4th, 
a particular question which is dealt with exceptionalty. fTo the Central 
Parliament belong all questions^of the public debt or property, all regulations 

^ Vida also Article 3 of the Swiss Federal Constitution : — ” The Cantons are 
sovereign, so far as their sovereignty is not restricted by the Federal Consti- 
tution, and as such they may exercise all rights which are not delegated to 
the Federal Power.” 
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"vvitL regard to trade or commerce, customs and excise, loans,, the raising of 
revenue by any mode or system of taxation, ail provisions as to currency, 
coinage, banking, postal arrangements, the regulation of the census and the 
issue and collectfon of statistics. To the Central Parliament will also be 
assigned the enactment of Criminal Law. The administration of it, indeed, 
is vested in the local authorities ; but the power of general legislation is very 
properly reserved for the Central Parliament. And in this I cannot but note 
a wdse departure from the system pursued in the United States, where each 
State is competent to deal as it may with its Criminal Code, and wLere an 
oifence may be visited with one penalty in the State of New York, and with 
another in the State of Virginia. The sr^stem here proposed is, I believe, a 
better and safer one ; and I trust that before long the Criminal Lav/ of the 
four Provinces may be assimilated — and assimilated, I wall add, upon the 
basis of English procedure. Lastly, the fisheries, the navigation and ship- 
ping, the quarantine regulations, the lighting of the Coast, and the general 
question of naval and military defence, will be placed under the exclusive 
control of the Central Government. 

“ The principal subjects reserved to the local Legislatures are the sale and 
management of public lands, the control of their hospitals, asylums, charitable 
and municipal institutions, and the raising of money by means of direct 
taxation. The several Provinces, which are now^ free to raise a revenue as 
they may think ht, surrender to the Central Parliament all powers under 
this head except that of direct taxation. Lastly, and in conformity with all 
recent Colonial legislation, the Provincial Legislatures are empowered to 
amend their own Constitutions. 

“ But there is, as I have said, a concurrent power of legislation to be exer- 
cised by the Central and the Local Parliaments. It extends over three 
separate subjects — Immigration, Agriculture, Public Works. Of these the 
two first -will, in most cases, probably be trqg-ted by the Provincial authorities. 
They are subjects which, in their ordinary character, are local ; but it is 
possible that they may have, under the changing circumstances of a young 
country, a more general bearing, and therefore a discretionary power of 
interference is wisely reserved to the Central PaUiament. Pubhc wmrks 
fall into two classes : first those which are purely local, such as roads and 
bridges, and municipal buildings — and these belong, not only as a matter 
of right, but also as a matter of duty, to the local authorities. Secondly, 
there are public works which, though possibly situated in a single Province, 
such as telegraphs, canals and railways, are yet of common import and value 
to the entire Confederation, and over these it is clearly right that the Central 
Government should exercise a controlling authority. 

In closing my obseiwations upon the distribution of powers, I ought to 
point out that just as the authority of the Central Parliament will prevail 
whenever it may come into conflict with the local Legislatures, so the residue 
of legislation, if any, unprovided for in the specific classification which I have 
explained will belong to the central body. It will be seen, under the 91st 
danse, that the classification is not intended " to restrict the generality * 
of the powers previously given to the Central Parliament, and that those 
powers extend to all laws made ' for the peace, order and good government * 
•of the Confederation — terms which, according to all precedents, will, I under- 
stand, carry with them an ample measure of legislative authority. I will 
add that, wTilst all general Acts will follow the usual conditions of Colonial 
legislation and will be confirmed, disallowed, or reserved for Pier Majesty's 
pleasure by the Governor-General, the Acts passed by the local Legislatures 
will be transmitted only to the Governor-General and be subject to disallow- 
ance by him within the space of twelve months." 
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CHAPTER VIII, 

Distribution of Legislative Povver, 

The distribution of legislative power under the American Con- United States* 
stitution is contained ii? Article L, Secs. 8, 9 and 10. The provisions 
of these sections are as follows : — 

Section 8. — The Congress shall have power : — 

To lay and collect taxes, duties, imposts and excises, to pay the debts 
and provide for the comifion defence and general welfare of the United 
States ; but all duties, imposts and excises shall be uniform throughout the 
United States. 

“ (2) To borrow money on the credit of the United States. 

“ (3) To regulate commerce with foreign nations, and among the several 

States and with the Indian tribes. 

« 

(4) To establish an uniform rule of naturalisation, and uniform laws 
on the subject of bankruptcies throughout the United States. 

'*(5) To coin money, regulate the value thereof, and of foreign coin, and 
fix the standard of weights and measures. 

(6) To provide for the punishment of counterfeiting the securities and 
current coin of the United States. 

‘‘ (7) To establish post offices and post roads. 

(5) To promote the progress of science and useful arts, by securing, for 
limited times, to authors and inventors, the exclusive right to their respective 
writings and discoveries. 

'' (9) To constitute tribunals inferior to the Supreme Court. 

“ (10) To define and publish piracies, and felonies committed on the high 
seas and offences against the Law of Nations. 

To declare war, grant letters of marque and reprisal, and make 
rules concerning captures on land and water. 

(12) To raise and support armies, but no appropriation of money to that 
use shall be for a longer term than two years. 

(13) To provide and maintain a Navy. 

(14) To make rules for the government and regulation of the military 
and naval forces. 

'*(15) Vo provide for calling forth the militia to execute the laws of the 
Union, suppress insurrections, and repel invasions. 

{16) To provide for organising, arming and disciplining the militia, and 
for governing such part of them as may be employed in the service of the 
United States, reserving to the States respectively the appointment of the 
ofScers, and the authority of training the militia according to the discipline 
prescribed by Congress 
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'' {17) To exercise exclusive legislation in all cases vAiatsoever, over such 
district (not exceeding ten miles square) as may, by cession of particular 
States and the acceptance of Congress, become the seat of Government of 
the United States, and to exercise like authority over all places purchased 
by the consent of the Legislature of the State in which the same shall be, for the 
erection of forts, magazines, arsenals, dockyards and other needful buildings ; 
and 

(iS) To' make all laws which shall be necessary and proper for carrying 
into execution the foregoing powers, and all other powers vested by this 
Constitution in the government of the United States, or in any Department 
or Officer thereof.” 


The powers thus conferred are limited hy : — 

Section 9 : — 

" (i) The migration or importation of such p^sons as any of the States 
now existing shall think proper to admit shall ' not be x^rohibited by the 
Congress prior to the year 1808, but a tax or duty may be imposed on such 
importation, not exceeding 10 dollars for each person. 

(2) The privilege of the writ of habeas corpus shall not be suspended, 
unless wdien in cases of rebellion or invasion, the public safety may require it* 

(3) No bill of attainder or ex post facto law shall be passed. 

” (4) No capitation or other direct tax shall be laid unless in proportion 
to the Census, or enumei'ation hereinbefore dircted to be taken. 

“(5) No tax or duty shall be laid om articles exported from any State. 
No preference shall be" given by any regulation of commerce or revenue to 
the ports of one State over those of another ; nor shall vessels bound to or 
from one State be obliged to enter, clear or pay du^ties in another. 

“ (6) No moneys shall be drawn from the Treasury, but in consequence of 
appropriations made by law ; and a regular statement and account of the 
receipts and expenditures of all public mone^?' shall be x)ubiished from time 
to time. 

(7) No title of nobility shall be granted by the United States : And no 
person holding any office of profit or trust under them shall, without the 
consent of the Congress accept of any present, emolument, office or title of 
any kind whatever from any King, Prince, or Foreign State.” 


On the other hand, the powers of the separate States are limited 
by 

Section 10 : — 

“(i) No State shall enter into any treaty, alliance, or confederation; 
grant letters of marque and reprisal ; coin money ; emit bills of credit ; 
make anything but gold and silver coin a tender in payment of debts ; pass 
any bill of attainder, ex post -facto law or law impairing the obligation of con- 
tracts, or grant any title of nobility. 

“ (2) No State shall, without the consent of the Congress, lay any imposts 
or duties on imports or exports, except what may be absolutely necessary 
for executing its inspection la'ws ; and the net produce of all duties and 
imposts laid by any State on imports or exports shall, be for the use of the 
Treasury of the United States, and all such laws shall be subject to the re- 
vision and control of the Congress. No State shall, without the consent of 
Congress lay any duty of tonnage, keep troops or ships of war, in time of 
peace, enter into any agreement or compact with another State or with a 
Foreign Power, or engage in war, unless actually invaded or in such -imminent 
danger as will not admit of delay.” 
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An admirable analysis of tlie effect of this distribution of legisla- 
tive power under the American Constitution is given lh\ Bryce 

The American Commonwealth/' Vol. I., Chaps. XX<^/IL-~XXX,]. 
He points out that the distribution of powers between the 
National and the State Governments is effected in two ways — 
positively, by conferring certain powers on the National Govern- 
ment ; negatively, hy imposing certain restrictions on the States. 
It would have been superfluous to confer any powers on the States^ 
because they retain all powers not actually taken from theniA 
There are certain things which are forbidden both to the Central 
and the States Government. Thus neither Congress nor any 
State can grant a title of nobility. Nor can any State or Congress 
pass an ex post facto law. What the Constitution has done — 
and this is to Englishmen one of its most singular features — is 
not to cut in half th^ totality of goveimmental functions and 
powers, giving part to "the National Government and leaving all 
the rest to the States, but to divide up this totality of authority 
into a number of parts which do not exhaust the whole, but leave 
a residuum of powers neither granted to the Union nor continued 
to the States, but reserved to the people, who, however, can put 
them in force only by tke difficult process of amending the Con- 
stitution. In other words, there are things in America which there 
exists no organised and permanent authority capable of legally 
doing — not a State, because it is expressly forbidden ; not the 
National Government, because it either has not received the com- 
petence or is expressly iorbidden." 

Mr. Bryce also points'out that the list of prohibitions imposed on 
the separate States does not extend to any of the following 
things : Establish a particular form of religion ; endow a particular 
form of religion, or educational or charitable institutions connected 
therewith ; abolish trial by jury in civil or criminal cases ; sup- 
press the freedom of speaking, writing and meeting [provided 
that this be done equally as between different classes of citizens, 
and provided also that it be not done to such an extent as to amount 
to a deprivation of liberty without due process of law] ; limit the 
electoral franchise to any extent ; extend the electoral franchise 
to women, minors, aliens. These omissions are significant. They 
show that the framers of the Constitution had no wish to produce 
uniformity among the States in government or institutions, and 
little care to protect the citizens against abuses of State power. 
Their chief aim was to secure the National Government against 
encroachments on the part of the States, and to prevent causes 
of quarrel both between the Central and State authorities and 
between the several States. The result has, on the whole, justified 
their action. So far from abusing their power of making them- 
selves unlike one another, the States have tended to be^oo uniform, 
and have made fewer experiments in institutions than one could 
wish/' 

The following extract supplies a very clear definition of the 
nature of the respective powers of^Central and State Governments^: 
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The powers vested in each State are all of them original and 
inherent powers, which belonged to the State before it entered the 
Union. HeiTce they are prima facie unlimited, and if a question 
arises as to any pa.rticular power it is presumed to be enjoyed by 
the State, unless it can be shown to have been taken away by the 
Federal Constitution ; or, in other words, a State is not deemed 
to be subject to any restriction which the Constitution has not 
distincth/ imposed. The powers granted to the National Govern- 
ment are delegated powders, enumerated in and defined by the 
instrument which has created the Union. Hence the rule that 
when a question arises whether the National Government possesses 
a particular power, proof must be given that the power was posi- 
tively granted. If not granted, it is not possessed, because the 
Union is an artificial creation, whose Government can have nothing 
but what the people have by the Constitution conferred. The 
presumption is therefore against the National Government in such 
a case, just as it is for the State in a like case.’^ 

Finally, Mr. Bryce emphasises the fact that, although the Con- 
stitution of the United States does not give the Federal Government 
power to coerce a recalcitrant or rebellious State, '' it follows from 
the recognition of the indestructability oi the Union [which was 
established by the judgment of the Supreme Court in the case of 
Texas vs. IFMr] that there must somewhere exist a force capable of 
preserving it.’' The National Government is now admitted to be 
such a force. '' It can exercise all powers essential to preserve 
and protect its own existence and that of the States, and the 
Constitutional relation of the States to itself and to one another.” 

There is a further question — ^whether the powers granted to 
the Federal Government are exclusive powers or whether the State 
Governments still have concurrent powers of legislation on those 
subjects. Story quotes the Federalist as showing that the Federal 
Government has exclusive power of legislation only in three cases : 
where the Constitution in express terms granted an exclusive 
authority to the Union ; where it granted in one instance an 
authority to the Union, and in another prohibited the States from 
exercising a like authority ; and where it granted an authority to 
the Union, to which a similar authority in the States would be 
absolutely and totally contradictory and repugnant. The first 
two cases, he says, are self-evident ; the difficulty lies in the appli- 
cation of the principle embodied in the third case, “ Unless, from 
the nature of the power, or from the obvious results of its operations, 
a repugnancy must exist, so as to lead to a necessary conclusion 
that the power was intended to be exclusive, the true rule of in- 
terpretation is that the power is merely concuri'ent.” 

As to the exercise of concurrent powers, Story defines the prin- 
ciples of their exercise by the Federal and State Governments 
respectivelyr In the first place, if there be a conflict between the 
laws of the Union and the laws of the States — the former being 
supreme — the latter must of course yield.” From this he deduces 
three corollaries : — 

^ Comm, on the Constitution of the United States, secs. 435-449.. 
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“ (i) That if a power is given to create a thing, it implies a power to pre- 
serve it.” 

(2) That a power to destroy, if wielded by a different iiand, is hostile 
to and incompatible with this power to create and preserve.” 

“ (3) That where this repugnancy exists, the authority which is supreme 
must control, and not yield to that over which it is supreme. Con- 
sequently, the inferior power becomes a nullity.” 

Story then raises the “more delicate ” question : “ How far in 
the exercise of a concurrent power^ the legislation of Congress super- 
sedes the State legislation, or suspends its operation over the 
subject matter. Are the State laws inoperative only to the extent 
of the actual conflict ; or does the legislation of Congress suspend 
the legislative power of the States over the subject matter? ” To such 
an inquiry, he says, there is probably no universal answer. “ It 
may depend upon the n»ture of the power, the efl'ect of the actual 
exercise, and the extent of the subject matter.” 

” We may, however,” he continues, la}^ dowm some few rules, deducible 
from what has been already said, in respect to cases of implied prohibitions 
upon the ex^-tence or exercise of powers by the States, as guides to aid our 
inquiries. « 

“(i) W'herever the power given to the general Government requires that, 
to be efiicacious and adequate to its end, it should be exclusive, there arises 
a just implication for deeming it e*!iclusive. WTiether exercised or not, in 
such a case makes no difference. 

(2) Wherever the pow'er in its own nature is not incompatible with a 
concurrent power in the States, either in its nature or exercise, there the 
power belongs to the States. ■ -• ■ 

(5) But in such a case, the concurrency of the power may admit of re- 
strictions or qualifications in its nature or exercise. In its nature, when it 
is capable, from its general character, of being applied to objects or purposes 
which would control, defeat or destroy the powers of the general govern- 
ment. In its exercise, when there arises a conflict in the actual laws and 
regulations made in pursuance of the power by the general and State Govern- 
ments. In the former case there is a qualification grafted upon the generality 
of the power, excluding its application to such objects and purposes. In the 
latter there is [at least generally] a qualification, not upon the power itself, 
but only upon its exercise, to ^he extent of the actual conflict in the operations 
of each. 

(4) In cases of implied limitations or prohibitions of power, it is not 
sufficient to show a possible or potential inconvenience. There must be a 
plain incompatibility, a direct repugnancy or an extreme practical incon- 
\"enience, leading irresistibly to the same conclusion. 

■®A5) such incompatibility, repugnancy or extreme inconvenience 
would result, it is no answer that, in the actual exercise of the power, each 
party may, if it chooses, avoid a positive interference with the other. The 
objection lies to the power itself and not to the exercise of it. If it exist, 
it may be applied to the extent of controlling, defeating or destroying the 
other. It can never be presumed that the framers of the Constitution — 
declared to be supreme — could intend to put its pov/ers at hazard upon 
the good wishes or good intentions or discretion of the States the exercise 
of their acknowledged powers. 

(6) Where no such repugnancy, incompatibility or extreme inconvenience 
would result, then the power in the States is restrained, not in its nature, 
but in its operations ; and then only to the extent of the actual interference. 
In fact, it is obvious that the same means may often be applied to carry 
into operation different powers. And a State may use the same means to" 
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effectiiatey’aiWacknovvTedged power in itself, w’-hich Congress may apply for 
another purpose in the acknowledged exercise of a very different power. 
Congress may ^lake that a regulation of commerce which a State may employ 
as a guard for its internal policy, or to preserve the public health or peace, or 
to promote its own peculiar interests. These rules seem clearly deducible 
from the nature of the instrument; and they are confirmed by the positive 
injunctions of the Xth Amendment of the Constitution.'’ 


Canada. The Clauses of the] BritisWjNorth Ainerica;|Act relating to the 

distribution of legislative power between the Dominion and the 
P‘-ovincial Parliaments are : — 


Sec. 91. It shall be lawful for the Queen, by and with the advice and 
consent of the Senate and House of Commons, to make laws for the peace, 
order, and good government of Canada in relation to all matters not coming 
within the classes of subjects by this Act assigi;i^ed exclusively to the Legis- 
latures of the Provinces ; and for greater certainty, but not so as to restrict 
the generality of the foregoing terms of this Section, it is hereby declared 
that (notwithstanding anything in this Act) the exclusive legislative authority 
of the Parliament of Canada extends to all matters coming within the classes 
of subjects next hereinafter enumerated, that is to say : — 

1. The Public Debt and Propert^n 

2. The Regulation of Trade and Commerce. 

3. The Raising of Money by any Mode or System of Taxation. 

4. The Borrowing of Money on the Public Credit. 

5. Postal Service. " 

6. The Census and Statistics. 

7. Militia, Military and Naval Service and Defence. 

8. The fixing of and providing for the Salar^s and Allowances of Civil 

and other Officers of the Government of Canada. 

9. Beacons, Buo3^s, Lighthouses and Sable Island. 

10. Navigation and Shipping, 

11. Quarantine and the Establishment and Maintenance of Marine 

Hospitals. 

12. Sea Coast and Inland Fisheries. 

13. Ferries between a Province and any British or Foreign Country, or 

between Two Provinces. 

14. Currency and Coinage. 

15. Banking, Incorporation of Banks, and the Issue of Paper Money. 

16. Savings Banks. 

17. Weights and Measures. 

18. Bills of Exchange and Promissory Notes. 

19. Interest. 

20. Legal Tender. 

21. Bankruptc}?^ and Insolvenc^n 

22. Patents of Invention and Discovery. 

23. Cop3?Tights. 

24. Indians and Lands reserved for the Indians. 

25. Naturalization and Aliens. 

26. Marriage and Divorce. 

27. The Criminal Law% except the Constitution of the Courts of Criminal 

Jurisdiction, but including the Procedure in Criminal Matters. 

28. The Establishment, Maintenance, and Management of Penitentiaries. 

29. Such Classes of Subjects as are expressly excepted in the enumeration 

of the Classes of Subjects by this Act assigned exclusively to the 
Legislatures of the Provinces. 

And any matter coming within any of the Classes of Subjects enumerated 
in this Section shall not be deemed to come within the class of matters of a 
local or private nature comprised in the enumeration of the classes of subjects 
by this Act assigned exclusively to the Legislatures of the Provinces, 
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Sec. 92. In each Province the Legislature may exclusively make laws in 
relation to matters coming within the classes of subjects next hereinafter 
enumerated ; that is to say : — « 

1. The amendment from time to time, notwithstanding anything in this 

Act, of the Constitution of the Province, except as regards the 
office of Lieutenant-Governor. 

2. Direct taxation Vvdthin the Province in order to the raising of a revenue 

for provincial purposes. 

3. The borrowing of mone^^ on the sole credit of the Province. 

4. The establishm-ent and tenure of provincial ofhces, and the appoint- 

ment and pa\mient of provincial oflicers. 

5. The management and sale of public lands belonging to the Province, 

and of tile timber and wood thereon. 

6. The establishment, maintenance, and management of public and 

reformatory prisons in and for the Province. 

7. The establishment, maintenance, and management of hospitals, 

asylums, charities, and eleemosynary institutions in and for the 
Province, other than marine hospitals. 

8. Municipal institiitions^n the Province. 

9. Shop, saloon, tavern, auctioneer, and other licences, in order to the 

raising of a revenue for provincial, local, or municipal purposes. 

10. Local works and undertakings, other than such as are of the following 

classes — 

а. Lines of steam or other ships, railwa^/s, canals, telegraphs, and 

other works and undertakings, connecting the Province with 
any other or others of the Provinces, or extending beyond the 
limits of the Province. 

б. Lines of steamships between the Province and any British or 

foreign country. ® 

c, Such \vorks as, although wholly situate wdthin the Province, are 
before or after their execution declared by the Parliament of 
Canada to be«for the general advantage of Canada or for the 
general advantage of two or more of the Provinces. 

11. The incorporation of Companies with provincial objects. 

12. Solemnization of marriage in the Province. 

13. Property and civil rights in the Province. 

14. The administration of justice in the Province, including the con- 

stitution, maintenance., and organisation of provincial courts, both 
of civil and of criminal jurisdiction, and including procedure in 
civil matters in those courts. 

15. The imposition of punishment by fine, penalty, or imprisonment for 

enforcing any. law of the Province made in relation to any matter 
coming within any of the classes of subjects enumerated in this 
section. 

16. Generally all matters of a merely local or private nature in the Province. 

Sec. 93- In and for each Province the Legislature may exclusively make 
laws in relation to education, subject and according to the following pro- 
visions : — 

1. Nothing in any such law shall prejudicially ahect any right or privilege 

with respect to denominational schools which any class of persons 
have by law in the Province of the Union ; 

2. All the powers, privileges, and duties at the Union by law conferred 

and imposed in Upper Canada on the separate schools and the 
school trustees of the Queen’s Roman Catholic subjects, shaU be 
and the same are hereby extended to the dissentient schools of the 
Queen’s Protestant and Homan Catholic subjects in Quebec ; 

3. Where in any Province a system of separate or dissentient schools 

exist by law at the Union or is thereafter established by the Legis- 
ture of the Province, an appeal shall lie to the Governor-General 
in Council from any Act or decision of any provincial authority 
ahecting right or privilege of the Protestant or Roman Catholic 
minority of the Queen’s subjects in relation to education ; 
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4. In case any such provincial law as from time to time seems to the 
Governor- General in Council requisite for the due execution of the 
provisions of this section is not made, or in case any decision of the 
Governor-General in Council on any appeal under this section is 
not duly executed by the proper provincial authority in that behalf, 
then and in every such case, and as far only as the circumstances 
of each case require, the Parliament of Canada may make remedial 
laws for the due execution of the provisions of this section, and of 
any decision of the Governor-General iujCouncil under this section. 

Sec. 94. Notwithstanding anything in this Act, the Parliament of Canada 
may make provision for the uniformity of all or any of the laws relative to 
property and civil rights in Ontario, Nova Scotia, and New Brunswick, and of 
the procedure of all or any of the courts in those three Provinces, and from 
and after the passing of any Act in that behalf, the power of the Parliament 
of Canada to make laws in relation to any matter comprised in any such Act 
shall, notwithstanding anything in this Act, be unrestricted ; but any Act of 
the Parliament of Canada making provision for such uniformity, shall not 
have effect in any Province unless and until it is adopted and enacted as law 
by the Legislature thereof. 

Sec. 95, In each Province the Legislature may make laws in relation to 
agriculture in the Province, and to immigration into the Province ; and it is 
hereby declared that the Parliament of Canada may from time to time make 
laws in relation to agriculture in all or any of the Provinces, and to immigra- 
tion into ail or any of the Provinces ; and any law of the Legislature of a 
Province, relative to agriculture or to immigratkjn shall have effect in and for 
the Province as long and as far only as it is not repugnant to any Act of the 
Parliament of Canada, 

The intention underlying this -distribution of powers was very 
clearly described by Lord Carnarvon in introducing the Act into 
the House of Lords : His speech is quoted on p. 119. 

As illustrating its effect in practice and the principles which have 
been followed by the Courts in its interpretation, the following 
extract from the judgment of the Privy Council in the case of the 
Citizens' Insurance Co, of Canada vs. Parsons may be found 
useful : — ^ 

'' The scheme of this legislation, as expressed in the first branch of Sec. 91* 
is to give to the Dominion Parliament authority to make laws for the good 
government of Canada in all matters not coming within the classes of subjects 
assigned exclusively to the Provincial Legislature. If the 91st section had 
stopped here, and if the classes of subjects enumerated in Sec. 92 had been 
altogether distinct and different from those in Sec. 91, no conflict of legis- 
lative authority could have arisen. The Provincial Legislatures would 
have had exclusive power over the sixteen classes of subjects assigned to 
them, and the Dominion Parliament exclusive power over all matters relating 
to the good government of Canada. But it must have been foreseen that 
this sharp and definite distinction had not been, and could not be, attained, 
and that some of the classes of subjects assigned to the Provincial Legislature 
unavoidably ran into and were embraced by some of the enumerated classes 
of subjects in Sec. 91 ; hence an endeavour appears to have been made to 
provide for cases of apparent conflict ; and it would seem that with this 
object it was declared in the 2nd branch of the 91st section ' for greater 
certainty, but not so as to restrict the generality of the foregoing terms of 
this section," that [notwfithstanding anything in the Act] the exclusive 
legislative aiTthority of the Parliament of Canada should extend to all matters 
coming wfithin the classes of subjects enumerated in that section. With the 
same object, apparently, the paragraph at the end of Sec. 91 was introduced, 
though it may be observed that this paragraph applies, in its grammatical con- 
struction only to No. 16 of Sec, 92. 


* Quoted by Wheeler : “ Confed. Law of Canada/" p. 47. 
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*'* Notwithstanding this endeavour to give pre-eminence to the Dominion 
Parliament in cases of a conhict of powers, it is obvious that in some cases 
where this apparent conflict exists, the Legislature could not have intended 
tliat the powers exclusively assigned to the Provincial Legislatures should 
be absorbed in those given to the Dominion Parliament. Take, as one in- 
stance, the subject of ‘ Marriage and Divorce/ contained in the enumeration 
of subjects in Sec. 91. It is evident that solemnization of marriage would 
come within this general description, yet ^ solemnization of marriage in the 
Province^ is enumerated among the classes of subjects [Sub-Sec. 12] in 
Sec, 92, and no one can doubt, notwithstanding the general language of 
Sec. 91, Sub-Sec. 26, that this subject is still within the exclush’e authority 
of the Legislatures of the Provinces. So ' the raising of 11100635- by cLiiy mode 
or system of taxation ' is enumerated among the classes of subjects [Sub- 
Sec. 3] in Sec. 91; but though the description is sufficiently large and general 
to include ‘ direct taxation within the Province in order to the raising of a 
revenue for Provincial purposes," assigned to the Provincial Legislatures b}' 
Sec. 92 [Sub-Sec. 2], it obviously’- could not have been intended that, in this 
instance also, the general jower should over-ride the particular one. With 
regard to certain classes oi 'subjects generall3^ described in Sec. 91, legislative 
power may reside, as to some matters falling within the general description 
of these subjects, in the Legislatures of the Provinces. In these cases it is 
the duty of the Courts to ascertain in what degree and to what extent 
authority to deal with matters falling within these classes of subjects exists 
in each Legislature and to define in the particular case before them the limits 
of their respective powers..^ It could not have been the intention that a 
conflict should exist ; and, in order to prevent such a result, the tw^o sections 
must be read together and the language of one interpreted and, -where neces- 
sary, modified that of the other. In this v/ay it may, in most cases, be 
found possible to arrive at a reasonable and practical construction of the 
language of the sections, so as to reconcile the respective powers thej^ contain 
and give effect to them ail. In performing this difficult duty it will be a 
wise course for those on -whom it is thro-wn to decide each case -which arises 
as best they can without entering more largely upon an interpretation of 
the Statute than is necessary for the particular question in hand. 

The first question to be decided is, -whether the Act impeached la the 
present Appeal falls within any of the classes of subjects enumerated in 
Sec. 92, and assigned exclusively to the Legislatures of the Provinces ; for 
if it does not, it can be of no validity and no other question would then arise. 
It is only when an Act of the Provincial Legislature prima-facie falls within 
one of these classes of subjects that the further questions arise, viz., whether, 
notwithstanding this is so, the subject of the Act does not also fall within 
one of the enumerated classes of subjects in Sec. 91, and whether the pow'er 
of the Provincial Legislature is or is not thereb3^ over-borne.’" 

Hie whole matter — as“ far as the Canadian Constitution is con- 
earned — ^is well summed up by Mr. Lefroy '' Legislative Power in 
Canada '' [pp. 310-364], in the following propositions : — ' 

i.) “ Secs. 91 and 92 of the British North America Act purport to make 
a distribution of legislative powers between the Parliament of 
Canada and the Provincial Legislatures [subject to the provisions 
of the Act itself]. Sec. 91 giving a general po-wer of legislation to 
the Parliament of Canada [within the territorial limits of the 
Dominion] subject only to the exception of such matters as by 
Sec. 92 are made the subjects upon which the Provincial Legisla- 
tures are exclusively to legislate. 

(ii.) ” [With the exception of laws in relation to agriculture and immigra- 
tion^]. subject-matter of an Act is within the jurisdiction of 

the Dominion Parliament, it is not [in its entirety] within the juris- 
diction of the Provincial Legislatures [whether acting severally or 
in concert with each other,] though some of the provisions of such 

For this exception vide Sec. 95, B.N.A. Act. 

R 
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’io demand from the Confederation a gtiarantee o£ their respective Constiin- 
ticns, v/nich is accorded upon condition tbai the same do not contain aiiy- 
tliinp contrar37 to the stipulations of the Federal Constitution, that they 
ensure the exercise of political rights according to republican forms, and 
that they are accepted by the people and capable of revision when the 
absolute majority of the citizens demand 

The distributicR of legislative power under the Swiss Constitiiii''Ti 
Is as follows : — 

.I\~POi^ers held and exercised by the Ce?[irul Government : — 

(i.) To declare war, make peace and conclude treaties [though 
the Cantons can conclude treaties wiili foreign countries, 
or make agreements among themselves on matters of local 
interest so long as those treaties or agreements contain 
nothing contrary to the Confederation or to the interests 
of other Cantons. Over such treaties and agreements the 
Central Government exercises only the right of supervision], 

(ii.) To have complete control of the Army ; and manufacture 
and sell powder, 

(iii,) To direct and appropriate all receipts from tlie postal, 
telegraphic and telephonic s^cstems. 

(iv.) To coin money ; issue and repay bank-notes. 

(v,) To manufacture and sell spirituous liquors. 

(vi.) To control aH matters of revenue and levy import and 
export duties. 

(vii.) To legislate on matters involving questions of civil capacity, 
copyright, bankruptc}^ and patents [also measures of 
sanitary police with reference to epidemics of a dangerous 
nature]. 

(viii.) To expel from its territory foreigners who compromise the 
internal or external security of vSwitzerland. 

(ix.) To create, besides the existing polytechnic school at 
Zurich, a Federal University and other establishments for 
superior education, or to subsidize tliemi't [This right 
has not yet been exercised,] 

JI , — Powers of Central Governme-nt exercised through the Cantons : — 

(i.) To order, or encourage by subsidies, public works for the 
benefit of all, or a considerable part of Switzeiiand ; to 
enforce expropriations ; . to supervise dykes, forests in 
mountainous regions, torrents and the re-pianting of woods. 

(ii.) Laws concerning fishing and shooting. 

(iii.) To control agreements made by the Cantons as to railway 
concessions ; and the joining up of Swiss raiiwaj^s with 
those of neighbouring States. 


Adams : The Swiss Confederation/^ p. 29. 
t Adams ; The Swiss Confederation/"' p. 31. 
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III, — Powers held by the Cantons as sovereign States : — 

(i.) Civil law, except as to the civil capacity of persons ; 
criminal law ; administration of civil and criminal justice 
[though certain matters of justice are left to the exclusive 
cognizance of the Federal tribimal], 

(ii.) Cantonal and local police. 

(iii.) Organisation of the Communes. 

(iv.) Public works in general. 

(v.) Education. To provide elementaiyv instructicii, which is 
obligatory and gratuitous. Organisation o£ schools — 
subject to the Federal powder mentioned above. 


f The followang analysis of the clistribiftiori of legislative power 
under the Australian Federal Constitution is taken from the 
Annotated Constitution of the Australian Commonwealth [pp. 93jy 

9373 

L The Parliament of each State is a creation of the Constitution of the 
"state. The Constitution of each State is pre^rved and the Parliameatarx 
institutions of each State are maintained without any structural alteration, 
but deprived of power to the extent to -which their original legislative 
authority and jurisdiction has been transferred to the Federal Parliament. 
In the early history of the Commonwe^th, the States will not seriously feel 
the deprivation of legislative power intended by the Constitution, but as 
Federal Legislation becomes more active and extensive the powers contem- 
plated by the Constitution wdll gradually be withdrawn from the States 
Parliaments and absorbed by the Federal Parliament. The povrers to be 
so -withdrawn may be divided into two classes — ' exclusive ’ and ' concur- 
rentd Exclusive powers are those absolutely -withdrawn from the State 
Parliaments and placed solely within the jurisdiction of the Federal Parlia- 
ment. Concurrent powers are those which may be exercised by the State 
Parliaments simultaneonsly with the Federal Parliament, subject to the 
condition that, if there is any conflict or repugnancy between the Federal 
Law and the State La-w relating to the subject, the Federal Law prevails 
and the State Law to the extent of its inconsistency is invalid. 

Exclusive Powers, — The following are the powers which in course o£ 
time will be absolutely withdrawn from the States : — 

(1) Power to make laws with respect to the seat of Government [Sec. 52 
— i,). This power -'will become exclusive on the acquisition of the territory 
-within -which the seat of Government is situated [Sec, 125]. 

(2) Power to make laws with respect to places acquired by the Common- 
wealth for public purposes [Secs, 52 — i. and 122]. 

(3) ‘‘ Power to make laws -with respect to any part of a State surrendered 
by the State to, and accepted by, the Commonwealth [Sec. iii] ; or to terri- 
tory placed by the Queen under the authority of, and accepted by, the 
Common-wealth [Sec. 122]. 

(4) Power to make laws with respect to departments of the Public Service 
transferred to the Commonwealth [Sec. 52 — ii.]. This po-wer will become 
exclusive immediately upon the transfer of the departments. 

(5) Power to make laws mij)osing duties of Customs and of Excise [Sec. 
go]. This power will become exclusive on the imposition of uniform duties 
of Customs. 

(6) Power to make larvs granting bounties on the production or export 
of goods [Sec. 90], According to the literal words of the Constitution this 
power does not become exclusive until the imposition of uniform duties of 
Customs, 
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(7) Power to make laws with respect to the Naval and Militaiy defence 
of the Common-wealth and of the States [Sec. 51 — vi]. This power becomes 
exclusive on the esta^blishment of the Commonwealth [Sec. 114]. 

(S) Po-wer to make laws with respect to the coinage of money [Sec. 51 — - 
xii. and Sec, 1 15]. 

(9) "'Power to make laws with respect to legal tender in a.nything but gold 
and silver coin [Sec. 1 15].” 

"‘Of the 39 classes of subjects eimmerated in Sec. 51, wdth respect to 
■which the Federal Parliament has powder to make laws, 15 are quite new and 
are applicable only to the Commonwealth, having been ci'eated by the Con- 
stitution, and are of such a character that they could only be vested in and 
effectually exercised by the Federal Parliament. They are : — 

(1) ‘"Borrowing money on the public credit of the Commonwealth [Sub- 
Sec. iv.]. 

(2) “ Fisheries in Australian waters beyond territorial limits [Sub-Sec. x.]. 

(3) “ The service and execution throughout the Commonwealth of the 
civil and criminal process a^d the judgments of the Courts of the States 
[Sub-Sec, xxiv.]. 

(4) “ The recognition throughout the Commonwealth of the laws, the 
public acts and records, and the judicial proceedings of the States [Sub- 
Sec, X.XV.]. 

(5) “ External aSairs [Sub-Sec. xxix.]. 

(6) " The relations of the Commonwealth with the Islands of the Pacific 

[Sub-Sec. X.XX.]. * 

(7) “ The acquisition of property on just terms from a,ny State or person 

for any purpose in respect of wiiicli the Parliament has power to make laws 
[Sub-Sec. xxxi.]. ^ 

(8) “ The acquisition, with the consent of a State, of any railwmj^s of the 
State on terms arranged between the Commonwealth and the State [Sub- 
Sec. xxxiii.]. 

(9) Conciliation and ait)itration for the prevention and settlement of 
industrial disputes extending beyond the limits of any one State [ 3 nb- 3 ec. 

XXXV.]. 

(10) “ Matters in respect of which this Constitution makes provision until 
the Parliament otherwise provides [Sub-Sec. x.xx\d.]. 

(11) “Matters referred to the Parliament of the Commonwealth by the 
Parliament or Parliaments of SLiiy State or States, but so that the law shall 
extend only to States by whose Parliaments the matter is referred or which 
afterwards adopt the law [Sub-Sec. xxxviL]. 

(12) “The exercise within the Commonwealth, at the request or with the 
concurrence of the Parliaments of all the States directly concerned of any 
power which can, at the establishment of this Constitution, be exercised 
only by the Parliament of the United Kingdom or by the Federal Council of 
Australasia [Sub-Sec. xxxviii.]. 

(13) “Matters incidental to the execution of an^" power vested by this 
Constitution in the Parliament or in either House thereof, or in the Govern- 
ment of the Commonwealth, or in the Federal Judicature, or in a-ny depart- 
ment or officer of the Commonwealth [Sub-Sec. xxxix.]. 

“Three of the 39 classes of subjects mentioned in the sub-sections to 
Sec. 51, vm. : — 

(1) “ Bounties (except aids on mining for gold, silver or metal) — after the 

imposition of uniforni duties of Customs [Secs. 51 — hi. aud 90]. 

(2) “ Naval and Military defence [Secs. 51 — vi. a.nd 114]. 

(3) “ Coinage and legal tender [Secs. 51 — xii. and '115] ; 

formerly vested in the States — are exclusively within the competence of the 
Federal Paxiiameiit. Trade and Commerce is a concurrent power, but a 
branch of it, viz., the power to impose duties of Customs and Excise, becomes 
exclusively vested in the Federal Parliament on the imposition of uniforni 
duties of Customs [Sec. 90]. This leaves in the list of 39 subjects [under 
Sec. 51] 23 old powers which formerly belonged to the States, but are hovsT 
concurrently vested in the State Parfianieats and the Federal Parliaments 
subject to the condition imposed by Sec. 109. 
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These Concurrent Powers are as follows : — 

(1) ‘^Astronomical and meteorological observations [51— vili.]. 

(2) “ Banking, other than State banking ; also State banking extending 
beyond the limits of the State concerned, the incorporation of banks, -and the 
issue of paper-money [Sec. 51 — xiii,]. 

(3) “Bankruptcy and Insolvency [51 — :-:vii.]. 

{4) “ Bills of Exchange and Promissory Notes [5 !■ — xvi.]. 

(5) “Census and Statistics [51 — xi.]. 

(6) “ Copyrights, Patents of Inventions and Designs £und Trade' Ma/rlcs- 
[5 1 — xviii.]. 

(7) “ Divorce and Matrimonial Causes ; and in relation tliereto, Fkii'enta! 
rights, and the custody and guai-dlansiiip of infants [5 1 — xxii.]. 

(8) “Foreign Corporations, and trading or financial Corporations formed 
within the Commonwealth [51 — xx.]. 

(9) “Immigration and Emigration [51 — xxvii.]. 

(10) “ Influx of Criminals [5 1 — xxviii]. 

(11) “Insurance, other than State Insurance; also State Insurance ex- 
tending beyond the limits of the State concerned P; i — xlv.]. 

(12) “ Invalid and Old Age Pensions [51 — xxiui]. 

(13) “Lighthouses, Lightships, Beacons and Buoys [5^ — vii.l. 

(14) “Marriage [5 1 — xxi.]. 

(15) “Naturalisation and Aliens [51 — xix.]. 

(16) “ People of any race, other than the aboriginal race, in any State, for 
whom it is deemed necessary to make special lawrs [51 — xxvi.j. 

(17) “Postal, Telegraphic, Telephonic, and other like services [31 — -vX 

(18) “ Quarantine [5 1 — ix.]. 

{19) “ Railw'ays, control with respect to transport for Naval and Military- 
purposes of the Commonwealth [51 — xxxii.]. 

(20) “ Raihvay Construction and Extension in any’ State wflth the consent 
of that State [5 1 — xxxiv.]. 

(21) “Taxation, but so as not to discriminate between States or parts of' 

States [51 — ii.]. r 

(22) “ Trade and Commerce with other countries, and among the States 
[51 — i.] ; except that on the imposition of uniform duties of Customs 
the power to impose duties of Customs and Excise beccmes exclusively 
vested in the Federal Parliament [Sec. 90]. 

(23) “ Weights and Measures [5 1 — xv.]. “ 

“ Residuarv Legislative"' Powers. — T he residuary authority^ left to the 
Parliament of each State after the Exclusive and Concurrent grants to the 
Federal Parliament, embraces a large mass of constitiitionai, territoriab 
municipal and social powers, including control over : — AgrictiUurc amd the 
cultivation of the soil ; Banking — State banking within the limits of the. 
State ; Borrowing Money on the sole credit of the State ; Boitniies and Aids 
on mining for gold, silver or metals ; Charities — establishmeni and manage- 
ment of Asylums ; Constitution of State — amendment, maintenance and 
execution of ; Corporations — other than foreign corporations and trading or 
hnancial corpoimtioiis ; Courts — civil and criminal, inaiiite^iance and organh 
sation for the execution of the laws of a. State ; Departments of Staie Govern- 
ments — -regnlation of ; Echwation ; Factories ; Fisheries within the State ; 
Forests; Friendly Societies; Game; Health; Inspection of goods imported 
or proposed to be exported in order to detect fraud or pre\'ent the spread 
of disease ; Insurance — State insurance within the limits of the State ; 
IntoHcants — regulation and prohibition of the manufacture within the State 
of fermented, distilled, or intoxicating iiquid.s ; J-usUce — Courts ; Land — 
management and sale of public lands within the State ; Licences — regulation 
of the issue of licences to conduct trade and industrial operations within the 
State, such as liquor licences and auctioneers’ licences (subject, horrever/to 
Sec. 02) ; Manufactures — see Factories ; Mines and Mining ; Municipal 
Institutions and Local Government ; Offioers — appointment and payment of 
public officers of the State ; PohA— regulations, social and sanitary’- ; Prisons 
—State prisons and reformatories; control and construction of. 

Railways -withm the State, subject to Constitutional limitations [see 
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jxestricted Powers ' 1 ; The same limitation of being subject to Constitu- 
tional provisions applies also to all the following : — Rivers ; Shops ; Taxation 
for raising revenue for Slate purposes ; Trade and Commerce within the 
State ; Works — construction and promotion of public works and internal 
itn pro vemen t s / ' 


Restricted Powers. — Some powers reserved to the States can only be 
exercised sub mode — subject to conditions and limitations specified by the 
Constitution : — 

Bounties. — A State may, %vith the consent of both Houses of the Federal 
Parliament expressed by resolution, grant any aid or bounty on the produc- 
tion or export of goods [Sec. 91]. 

Naval and Military Forces. — A State may, "with the consent of the Federal 
Parliament, raise and maintain Naval and Militan." Forces [Sec. 114]. 

'‘Railways. — A State may construct, use, and control its railways, but 
.subject to Federal control wdth respect to transport for naval and military 
purposes of the Commonwealth (Sec. 51 — jcxxii.], and subject to the rule 
that in the use and control of its raihrays the State may be forbidden to make 
any preferences or discrimljiations wliich, in the judgment of the Inter-State 
Commission, are undue and unreasonable, or unjust to any State [Sec. xoa]. 

Rivers. — A State and its residents have the right to the reasonable use of 
ttie water of rivers wdthin the State for conservation or irrigation [Secs. 
95, 100]. 

“ Taxation of Federal Property. — A State may, with the consent of the 
Federal Parliament, impose any tax on property of any^kind belonging to the 
Commonwealth [Sec. 

Taxation. — A State may impose taxation so long as it does not conflict 
with Federal taxation, and so long as it does not violate the rule of Inter- 
State freedom of trade and commerce. It is forbidden to impose duties of 
Customs and Excise after the impo*sition of uniform duties of Customs by the 
Federal Parliament [Secs. 90 and 92]. 

‘^New Legislative Pt>WERS. — B3" the Federal Constitution certain new 
legislative powers are conferred on the Parliament of each State, the exercise 
of wliich is necessary for the Constitution of the Federal Parliament. The 
Parliament of each State is permanently endowed wfith power to make laws 
for determining the times and places of elections of Senators for the State 
[Sec. 9]. Until the Federal Parliament otherw'ise pro^ddes : The Parliament 
of each State may make la-ws prescribing the method of choosing the Senators 
of that State.'* [And certain other new powers of the same nature xvhich 
are dealt with in the Chapters on the Composition of the Upper and Lower 
Houses.] 


In addition to this classification of legislative powers under the^ 
Australian Constitution, it should be noted that Sec. 100 of that 
Constitution makes definite provision for a conflict between laws 
passed by the Commonwealth and the State Parliaments, Thus : — 

Section 109. “When a law of a State is inconsistent with a law of tlie 
Commonwealth, the latter shall prevail, and the former shall, to the extent 
of the inconsistency, be invalid/' 

Upon this section^ Professor Moore Commonwealth of Aus- 
tralia/' pp. 172-175] makes the follovdng comment : — 

“ This provision operates where the State law conificts wfith 
some exercise of pow~er by the Commonw^ealth Parliament, not 
where it is inconsistent wfith the power itself. It assume's that each 
I.egislature is acting within its proper range of powder, where the 
State law would be good and operative but for the exercise of 
paramount power by the Commonwealth Parliament, the case^ 



PART II. 


J36 distribution of legislative POV'ER. 

-vhirli has been described in America as that in which the State 
1 " ‘■■not because it is unconstitutional, but because 11 is 

supersedk by the paramount authority of the national 

It appUes 4 ether the State law has been passed after 
he CommomTOalth law or the Commonwealth law has been pa^ed 

after the State law/' ^ 4- -p 

4nd -enerallv. it may be said that in considering the effect of 
this sectfo? the principles laid down earlier m this chapter, m 
h/nhh the nnhtion of the distribution of legislative pf*’ev 
Jher thi Constitution of the United States, should again -be kept 
ill mind. 


^ Hare : American Constitntional haw/* p. 98. 
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CHAPTER IX. 

The Executive. 

The British North America Act [Sec. 9] makes the following Canada, 
provision for the exercise of the Executive power of the Dominion 
Government : — '' The E^^cecutive Government and authority of and 
over Canada is hereby declared to continue and to be vested in the 
-Queen.^' This Section makes no provision for the exercise of the 
executive power vested in the Queen except by Her Majesty herself. 

But as has already been pointed out in the chapter on '' The Gover- 
nor-General/' the exercise of this power, vested in the Queen, is 
■committed to the Goverfior-Generai by virtue of the Letters Patent 
ssued to him on his appointment. 

The Constitution of Australia is more explicit upon this point Australia, 
It provides [Sec. 61] that : — 

The executive power of the Commonwealth is vested in the Queen, and 
is exercisable by the Go\^rnor-General as the Queen’s representative, and 
extends to the execution and maintenance of this Constitution and the laws 
of the Commonwealth.” 

To ascertain the exact meaning of the word '' Commonwealth '' in 
this Section it is necessary to refer to Section 6 of the Act constituting 
the Commonvrealth of Australia, which covers a.nd legalises the 
Constitution itself. That Section says that “ the Commonwealth 
shall mean the Commonwealth of Australia as established under 
this Act.'' 

Messrs. Quick and Garran [Amiot. Const. Australian Comm., 
p. 368] define the Commonwealth as '' a Quasi-'NB.tioiidl State [or 
-National State] composed of a homogeneous and related 
people of* ethnic unity, occupying a fixed territory of geographical 
unity, bound together by a common Constitution, under a dual 
system of provincial and central Government, each supreme within 
its own sphere and each subject to the common Constitution." 

Upon this definition they base [p. 701] the following analysis of the 
powers of the Commonwealth : — 

Commonwealtli Quasi Sovereigutv. 

I 

Federal Constitution. 


Federal Government. State Government. 


Federal Federal. Federal State State State 

Parliament, Executive. Judiciary. Parliament. Executive. Judiciary. 



Executive 

CcmnciL 


Canada. 


Australia. 


Responsible 

Government. 
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This analysis is quoted here subject to what has been said in the 
chapter on Powers of the Central Government '' in order to define 
clearly the exact e?cteiit of the executive power of the Common- 
wealth which is conferred upon the Governor-General, as represent- 
ing the Queen, hy Sec. 61 of the Australian Constitution. 

As lias already been stated in the chapter on The Governor- 
General,'’'’ the Qiieen'’s representative both in Canada and Australia 
is assisted in 'the performance of certain of his executive duties by 
a Council. In Canada this Council is called the '' Privy Councils 
^ and is constituted by Sec. ii of the British North America Act : — 

There shall be a Council to aid and advise in the government of Canada, 
to be styled the Qneents Privy Council for Canada ; and the persons who are 
to be members of that Council shall be from time to time chosen and sum- 
moned by the Governor-General and sworn in as Privy Councillors, and 
members thereof may be from time to time removed by the Governor-General.' ’ 

r 

Sec. 62 of the i\.ustralian Constitution is almost identical in its 
terms : — 

“ There shall be a P'ederal Executive Council to advise the Governor 
General in the government of the Commonwealth, and the membens of the 
Council shall be chosen and summoned by the Governor-General and sworn, 
as the Executive Councillors, and shall hold office ^uring his pleasure.’' 

In both Canada and Australia the system of responsible govern- 
ment prevails. In Canada the British custom has been followed, 
and both the responsibility and power of the Ministers of the 
Crown is established, not by express enactment of the Constitution, 
but by recognisd constitutional practice. In the Constitution of 
Australia, on the other hand, a remarkable departure from the 
British custom is made. Sec, 64 provides that 

“ The Governor- General may appoint officers to administer such Depart- 
ments of State of the Commonwealth as the Governor- General in Council may 
establish. 

“ Such officer.s shall hold office during the pleasure of the Governor-General. 
They shall be members of the Federal Executive Council, and shall be the 
Queen's Mimsters of State for the Commonwealth. 

“ After the first General Election no Minister of State shall hold office for 
a longer period than three months unless he is, or becomes, a Senator or a 
member of the House of Representatives.” 

This Section cr3?’5tallises into a definite enactment the traditional 
constitutional practice of Great Britain and her Colonies. 
Messrs. 'Quick and Garran* give an interesting resume of the 
Convention debates which led to the express mention in the Con- 
stitution of the Queen’s Ministers of State for the Commonwealth/’ 
Those- reasons are fairly summed up in the 'following extract from a 
speech made by Mr. Dealdn to the Sydney Conventio'ii of 1891 : — 

, ” CoBipIete- as is the skeleton of Constitutional Government which the 
Hon. Member, Sir S. Griffith, has given us in these clauses, I maintain that 
it is, after all, only a skeleton, and that the life which is implied by its being 
administered by rseponsible Ministers has yet to be imparted to it. We do 
not desire to introduce words which might seem to claim for Australia royal 
prerogatives, but we do -wash to introduce i/vords claiming all the prerogatives 
of the Crown directly relating to Australia. Wliat -we say is that these clauses 
as they stand do not with sufficient distinctness make that claim. and that 


=^Ann. Const. Aust. Coiam./.pp. 709-711. 
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v.-e shotild seize every opportimity of placing points of this importance beyonU 
a'ii dispute, that we should embod}- in these clauses the claim of Ministers 
oi the Commonweal til to exercise all the prerogatives of the Crown vchicli 
may be necessary in the interests of the Commonwealth.” 

The following comment b}?' Messrs. Onick and Garran puts the 
resultant position very concisely : — 

"" The object of the words [Queen’s Ministers of Stacie for the Comnioii- 
losatii] is to secure a formal recognition of the authority of the Ministers ot 
:/ie Commonwealth individiia.Ib/ and collectively. But they do more tiiar: 
that ; they formally recognise, not indeed evw'y phase or feature of what is 
currently known, as ‘ Responsible Government/ but the existence of a body 
r->metliing like a Cabinet rvithiii the Executive Council — a. Committee whose 
i;' embers are individually Ministers of Departments and, collecti\'eIy, ‘ the 
\.)ueen^s Ministers of State for the Commonwealth/ ” 

It may^ lioweveiy reasonably be doubted wiiether the insertion 
of definite words recognising responsible government in a written 
Constitution may not ^.lave the effect of limiting, whilst it defines^ 
the very v/ide and undefined p')owers which constitutional practice 
lias conferred upon Ministers in Great Britain and in Canada and 
other Colonies. Thus Messrs. Quick and Garran suggest that a 
strict interpretation of the words of Sec. 64 might precluda- 
the appointment of a Federal Minister without portfolio as a member 
of the Federal Cabinet in Australia.'^'' . 


*T!ie. ComjK^sition aiiii Powders of the Swiss Federal Executive are described 
in AppC'ndix D. . 
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CHAPTER X. 

Functions of a Central Judicature. 

“ The importance of the establishment of a judicial department 
in the National Government [says Story in the remarkable four 
Sections of his Commentaries on the ConstCcution of the United 
States — Secs. 1574-1577 — in which he defines the importance of 
the Central Judicature] has been already incidentally discussed 
under other heads. The want of it constituted one of the vital 
defects of the Confederation. And every Government must in its 
essence be unsafe and unfit for a free people where such a department 
does not exist, with powers co-extensive with those of the legis- 
lative department. Where there is no judicial department to 
interpret, pronounce and execute the law, to decide controversies and 
to enforce rights, the Government must either perish by its own 
imbecility, or the other departments of Government must usurp 
powers, for the purpose of commanding obedience, to the destruc- 
tion of liberty. The will of those who govern will become, under 
such circumstances, absolute and despotic ; and it is wholly 
immaterial whether power is vested in a single tyrant or in an 
assembly of tyrants. No remark is better founded in tinman 
experience than that of Montesquieu that ‘ there is no liberty if 
the judiciary pmver be not separated from the legislative and 
executive powers.' And it is no less true that personal security 
and private property rest entirely upon the wisdom and the 
stability of the Courts of Justice . 

“ In the National Government the power is equally as important 
as in the State Governments. The laws and treaties, and even the 
Constitution, of the United States would become a dead letter 
without it. Indeed, in a complicated Government like ours, where 
there is an assemblage of republics combined under a common head, 
the necessity of some controlling judicial power to ascertain and 
enforce the powers of the Union, is, if possible, still more striking. 
The laws of the whole would otherwise be in continual danger of 

being contravened by the law^s of the parts Even if 

there were no danger of collision between the laws and powers of 
the Union and those of the States, it is utterly impossible that, 
without some superintending judicial establishment, there could be 
any uniform administration or interpretation of them. .... 

''Two ends, then, of paramount importance, and fundamental 
to a free government, are proposed to be obtained by the establish- 
ment of a national judiciary. The first is a due execution of the 
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pou’ers of the Government : and the second is a uniformity in the 
•interpretation and operation of those powers and of the laws 
‘enacted in pursuance of them. The power of interpreting the laws 
invcTres necessarily the function to ascertain v/hetlier they are 
'conformable to the Constitution or not ; andJf not so conformably 
to declare them void and inoperative. As the Constitution is tlie 
supreiiie law of the land, in a conflict between that and the laws 
eiiher of Congress or of the States it becomes the diit\' of the Judh 
ciary to follow that only which is of paramount obligation. This 
results from the very theory of a republican constitution of govern- 
ineiit : for otherwise the acts of the LegisMure and Executive would 
in effect become supreme and uncontrollable, notwithstanding any 
prohibitions or limitations contained in the Constitution : and 
usurpations of the most unequivocal and dangerous character 
might be assumed, without any remedy within the reach of the 
citizens. The people would thus be at the mercy of their rulers in 
the State and the National Governinents ; and an omnipotence 
wciild practically exist, like that claimed for the British Parliament, 

The universal sense of America has decided that, in the last resort, 
the Judiciary must decide upon the constitutionality of the acts 
and la’ws of the general and State Governments, so far as they are 
capable of being made the subject of judicial controversy. It 
follows that when they are subjected to the cognizance of the 
Judiciary its judgments muSt be conclusive ; for otherwise they 
may be disregarded and the acts of the Legislature and Executive 
enjoy a secure and irresistible triumph. To the people at large, 
therefore, such an institution is peculiarly valuable ; and it ought to 
be eminently cherished by them. On its firm and independent 
structure they may repose with safety, while they perceive in it a 
faculty, which is only set in motion when applied to ; but ■which, 
when thus brought into action, must proceed with competent power 
if required to correct the error or subdue the oppression of the other 
branches of the Government. Fortunately, too, for the people, 
the functions of the Judiciary, in deciding on Constitutional ques- 
tions, is not one which it is at liberty to decline. Whilst it is not 
bound to take jurisdiction if it should not, it is equally true that it 
must take jurisdiction if it should. It cannot, as the Legislature 
may, avoid a measure because it approaches the confines of the 
Constitution. It cannot pass it by because it is doubtful. With 
whatever doubt, wdth whatever difficulties a case may be attended, 
it must decide it when it arises in judgment. It has no more right 
to decline the exercise of a jurisdiction which is given than to usurp 
that which is not given. The one or the other w^ould be treason to 
the Constitution,” 

In this dignified and convincing exposition of the principles which Ftmctioas 
underlie the functions of a Central Judicature, Story insists on three summaxixed* 
main points ; that the functions themselves are two-fold in their 
nature, involving both that of deciding w^hether the powers of the 
Union or State Governments are being exercised in conformity with 
the provisions of the Constitution, and that of securing uniformity 
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there is a clear expression of the desire of the people of such a Union 
to form or alter a Constitution on which the Union depends. That 
is to say, that theoretically the people of a number of Britis-i 
Colonies have no power to form or alter sncli a Union Constitution. 
In practice they have both powers to an almost equal extent with 
the people of the United States. 

The point, however, for cur immediate purpose is to determine 
in w’hat vcay the position of the Central Judicature of a Union of 
British Colonies under the British Crown is affected by the inter- 
mediate position of such a Union between the Government of the 
United States on the one hand, and that of Great Britain on the 
•other. That is to say : does the Central Judicature in such a 
Union occupy a position equal, and in some ways superior to that 
of the Legislature, as in the United States, or does it occupy only 
the subordinate posit^n which the English Judicature liolds as 
one of the Departments of State to which a part of the Sovereign 
power is delegated. And here it may be said at once that the mere 
fact of the existence of a written Constitutioa for a Union Govern- 
ment under any form of union except that of an absolute U^^gisiative 
Union, imposes on the Central Judicature the task — as in the United 
States— of deciding, if it is called upon to do so, whether any Bill 
passed by the Central or State Legislatures is in excess of the 
powers granted to either hy* the terms of the Constitution. It 
also imposes on the Central Judicature the function of securing 
■uniformity between laws passed by the State Legislatures and laws 
passed by the Central Legislature. Thus it is a necessary coiise- 
^quence of the establishment of a Central Judicature under a written 
■Constitution that that Central Judicature should be endowed with 
the two functions designated hy Story in the passage quoted above 
as characteristic of the Central Judicature of the United States. 
But whereas in the United States the Central Judicature performs 
those functions subject to no limitations except those which are 
imposed by the Constitution itself, the Central Judicature of a 
Union of Colonies under the British Crown performs the same 
functions under certain limitations which result from the fact that 
the Sovereign power over that Union is reposed in the Legislature 
and Sovereign of Great Britain acting together. These limitations 
are specifically dealt with below and in the chapter on Appeal to 
the Privy Council.'' Apart from these limitations, which result from 
the prerogative power of the British Crown, it may be said generally 
that the extent to which the Central Judicature of a Union of 
British Colonies is limited in the performance of its two main 
functions depends on the terms of the Constitution itself. 

11. Comharison of Functions of Central jutiicedure in United States, 
Canada and Australia. 

’ In t;ie first place, it is a fact which is perhaps not sufficiently 
recognised by those who are in the habit of criticising adversely 
the performance of its functions by the Central Judicature of the 
United States, that manj^ of the ways in which those functions 
have been performed have been the result— not of the two general 
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But while this is perfectly true, it is most-important— m makmg 
. comnmison betiveen the functions of the Central Judicature in the 
nXd State? and in Canada or Australia-to emphasise the 
S that the functions of the two are identical, though the way in 
?Mch they ar? performed differs in accordance with the s^cific 
differences between the two Constitutions. Thus, 

Sunreme Court of the United States declares a law passed by the 
Central or State Legislature to be unconstitutional because it 
violates the obligation of contract or deprives any person of life, 
libertv or property without due process of law, the Supr^e Court 
of the^Sed States is performing the same functeon as that which 
?he Supreme Court of Canada or the High Court of Austraha may 
at aBV moment be called upon to perform. Tbe fact that the 
Supreme Court of the United States has to perform that functmn 
SS reference to certain specific prohibitions m the Constitution 
of the United States, which prohibitions are not mcluded m the 
Canadian or Australian Constitutions, and therefore are not within 
the purview of the Canadian or Australian Central Court m deciding 
whether any law passed by the Central or Local Legidatures is 
constitutional or not, does not affect the fact that both Courts are 
performing the same function. And the same argument applies to 
the function of securing uniformity between the legislation of the 
Central and the State Legislatures. The Central Courts of the United 
States, Canada and Australia are all charged wi th that tunction. 

*Cocley’s ‘"Constitutional Limitations/' _6tli ed., p. 335^^* Quoted by 
Lefroy : Legislative Power in Canada/' p. lix. 
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The function is the same. But differences arise in the manner of 
its performance from the differences between the Constitutions 
of the three countries. 

It is unnecessary to labour this point in its application to the 
Canadian or Australian Constitution. It is^ indeed, little more 
than an expression of the distinction between the legislative, 
executive and judicial powers of government, which has already 
been referred to in the chapter on '' the powers of the Central 
Government.'' And the nature of the distinction between the 
legislative and the judicial power is defined in more detail at the 
end of this chapter. But the following extract from a judgment 
of Henry, J.,* puts the duty of the Supreme Court of Canada in 
performing its functions so clearly that it may be quoted here : — 

" It has been properly sai^. that it is a serious matter to consider and decide 
that an act of a legislature's ultra vires ; but it is much more serious and 
unfortunate, by any judicial decision, to destroy the Constitution of a countr}'. 
The importance of our decision arises, not nearly so much from any effect it. 
may have upon the Act in question, which in itself claims from ns the mosi: 
patient and deliberate consideration, but from the general result, in view 01 
the Constitutional relations established by the Imperial Act in question.^f 

And the importciiice of -Jhe duty of the Supreme Court of Canada 
in performing its functions, as affecting the rights of individuals, 
w^as insisted upon by O'Connor, J.t in the following words : — 

If is the privilege of every man to insist that his rights and Interests shall 
be regulated by laws of undoubted validity. The sooner, then, a statute 
which ia seriously believed by many, and especially by a considerable portion 
of the legal profession, to Ice unconstitutional is authoritatively pronounced 
upon the better. The public interest requires that proceedings under such a 
statute should be stayed if it be void ; or, if possessed of the authority it 
purports to have, it is necessary, or at least advisable, that doubts respecting 
it should be set at rest by a declaration of the proper tribunal, clothed with 
the necessary authority.’*! 

Exactly the same pwincipie applies to the exercise of its functions 
by the High Court of Australia. The real difference betw'een the 
functions of the Central Judicature of the United States and that 
of Canada or Australia is that whereas those of the Supreme Court 
of the United States depend upon and are exercised under the 
Constitution without interference from any other department of 
the Government ; those of the Central Judicature in Canada and 
Australia are exercised subject to the influence of the Executive 
Department of the Government, which can be brought to bear in 
two ways. The first of these ways, by which the direct influence 
of the Executive can be bronght to bear on the Judicature, has been 
already referred to. It is through the exercise of the Ro5^al pre- 
rogative of granting leave to appeal to the Privy Council. 
second, by which the functions of the Central Judicature ci 
Canada ox Australia are indirectly invaded, is the right of the 
Sovereign — acting either as the King in Council, or through c. 
Governor — to veto legislation passed by either the Central or tht* 

" City of Fredericton vs. the Queen. 3 S.C.R. at p. 545. 
f Quoted by Lefro}^ : Teg. Power in Canada,*’ p. 266. 
t Gibson vs. Macdonald : Ontario Appeal Rep. at p. 416. 

§ Quoted hy Lefroy : Leg. Power in Canada,*’ p. 267. 
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Local Legislature. This power of veto has been fully discussed 
in the chapter on the Governor-General/^ As far as its influence 
upon the performance of the functions of the Central Judicature 
in Canada and Australia goes, it is rather an invasion of, than a 
limitation on, the functions of those Centra! Judicatures — as com- 
pared with the functions of the Central Judicature of the United 
Stales — inasmuch as it introduces an element which is quite foreign 
to the United States Constitution. 

IIL DistincMon between Judicial and Legislative Functions, 

jndicatp-re and It is difficult to draw the line between judicial and legislative 
Legislatere. functions in particular instances though the principle is clear 

It is said that that which distin^ishes a judicial from a legisla- 
tive act is that the one is a determination^of what the existing law 
is in relation to some existing thing already done or happened, while 
the other is a pre-determination of what the law shall be for the 
re.gulation of all future cases falling under its provisions. 

But though this definition is clear so far as it goes, it does not com- 
pletely cover the ground ; for plainly a law which declares or modifies 
existing rights, or which is retrospective, Inay have in practice the 
effect of a judicial decision. Messrs. Quick and Garran [Ann. Const. 
Aust. Comm., p. 721] give a very concise and clear summary of the 
practical difficulties which have arisen from the confusion of the 
legislative vdth the judicial functions of government. They point 
out that in the United States the matter i% further complicated by 
those specific limitations on the judicial power — contained in the 
Constitution of the United States — to which reference has already 
been made in this chapter. As far as the judicial power in the 
United States is concerned, '' the practical result is that retrospective 
or declaratory Acts [of the Legislature] have usually been held void, 
apart altogether from the question of invasion of the judicial power, 
so far as they disturbed existing rights.” 

But these specific limitations have not been included in the Constitu- 
tion either of Canada or Australia. The question, therefore, which 
arises, as far as the relations of the judicial and legislative powers 
under those Constitutions are concerned, is : — ^What is the applica- 
tion of the principle stated above to a case “ where the Courts have 
interpreted the existing law in one way, and the Legislature after- 
wards, by a declaratory enactment, has in effect declared the 
judicial interpretation to be unfounded and unwarrantable ? ” And 
here : — 

** The simple rule would seem to be that, just as the Legislature cannot 
directly reverse the judgment of the Court, so it cannot by a declaratory law 
adect the rights of the parties in whose case the judgment was given. That 
is to say, the Legislature may over-rule a decision, though it may not reverse it ; 
it may declare the rule of law to be different from what the Courts have 
adjudged it to be and may give a retrospective operation to its declaration, 
except so far as the rights of parties to a judicial decision are concerned. In 
other words, the sound rule of legislation, that the fruits of victory ought not 

* Cooley: ""Constitutional Limitations,” p. 91. Quoted in "" Ann. Const. 
Aust. Comm.,” p. 721. 
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to be snatched from the successful litigant, is elevated into a constitutional 
requirement ; but the general question of retrospective legislation is left to the 
discretion of the Legislature."'* 

'' On the other hand, the Courts cannot be clothed with legislative 
or executive powers ; or decide questions which in their nature are 
not judicial but political.''’ Thus there have been several instances 
in the United States of a refusal by the Court to interfere with the 
exercise of political discretion by the Executive. “ The Congress 
is the legislative department of the Government ; the President is 
the executive department. Neither can be restrained in its action 
by the judicial department, though the acts of both, when performed, 
are, in proper cases, subject to its cognizance.''’ 

“The distinction between the judicial and political powers has 
received recognition by English Courts. Thus it has been decided 
that political treaties between a foreign State and a subject of the 
Crowm acting as an independent State under powers granted by 
charter are not subject to Municipal jurisdiction, f and a bill founded 
on such treaties was dismissed. "J 

IV. Performance of the fimctions of the Central Judicature : — 

Though the two functions of a Central Judicature are essential Performance 
elements of government under a written Constitution, the whole Pemctaons. 
tendency of the way in which «those functions are performed is to 
■conceal the fact of their being so performed. Thus Professor 
Moore§ points out that “ the duty of passing [judgment] upon the 
validity of Acts, whefher of the Commonwealth or of the State 
Parliaments, exists purely as an incident of the judicial power. . . . 

It is the duty of every Court to administer the law, of which the 
Constitution is a part and a superior part." And he quotes from 
Dicey |1 the following passage, which puts the essence of the theory 
of judicial action very clearly : — 

“ The Judges of the United States control the action of the Constitution, 
but they perform purely judicial functions, since they never decide anything 
but the cases before them. It is natural to say that the Supreme Court pro- 
-nounces Acts of Congress invalid, but in fact this is not so. The Court never 
directly pronounces any opinion whatever upon an Act of Congress. What 
the Court does is simply to determine that in a given case A is or is not entitled 
to recover judgment against X ; but in determining that case, the Court may 
decide that an Act of Congress is not to be taken into account, since it is an 
Act beyond the constitutional powers of Congress."’ 

Professor Moore goes on to point out that the Court will not 
decide a case which is merely fictitious and got up for the purpose 
.of eliciting a decision upon the constitutionality of any Statute. 

In fact the Supreme Court of the United States has gone even further 
than that, and has decided that it cannot hear what is known as a 
“ friendly " or “ test " case, i.e., “ one in rvhich are present all the 
facts which ordinarily give jurisdiction to the Courts and raise an 
issue . . . but [in which] there is a substantial identity of interest 

* ‘‘ Ann. Const. Aiist. Comm.,"" p, 722. 
f Le., the ordinary jurisdiction of English Courts. 

I Nabobjof Cainatica vs. East Ind, Co. i Ves. Jun., 375-393 ,* 2 id., 56-60. 

^ The Commonwealth of Australia, p. 236. 

!j “ T^aw of the Constitution,"" p, 155. 
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of the parties, or the acts which give rise to the action have been 
done for the purpose of creating an issue to be tried/' The Englisli 
Courts, on the other hand, have frequently heard and decided such 
^^friendlv” suits. The reason for the different attitude of the 
Endish raid American Courts is no doubt the fact that the English 
Courts have only to determine the construction or meaning of a law 
about\rfiOse consimiticnality there can be no question; whereas the 
American Courts are constantly asked to say in effect whether a given 
law passed bv the Legislature is consmmtional or not. And here 
again the position of a Court established under a Union of British 
Colonies is^between that of the United vStates and the British Courts. 
Thus in Canada the practice has arisen of questions affecting the 
ccnstitutionality of legislative enactments being taken up by the 
public authorities. For instance, Professor Moore cites the case 
of The Atiorney-General for Ontario ys. Mercer A ‘'where the 
contest was virtually as to whether certain prerogative rights in 
land belonged to the" Crown in right of Ontario or of the Dominion 
of Canada.'” The defendant was content with the judgment of the 
Cciirt of first instance, but the Dominion of Canada appealed in the 
name of the defendant, and was heard in the Supreme Court and in 
the Judicial Committee [of the Privy Council]. The latter treated 
the public character of the case as reason for making no order as tc 
costs.” 

Ji..;iicauirc as Closely related to this point of Canadian practice is the question 

/iuvi^er. wliether either the Legislative or Executive departments of govern- 

ment can take the advice of the Judicature as to their constitutional, 
powers. In Great Britain the House of Lords has power to consult 
the Judges, and the Crown can refer to the Judicial Committee of the 
Privy Council for bearing or consideration matters which ma3; 
seem fit. In Canada, also, as is stated in Appendix C, the Governor- 
General in Council, as well as either House of Parliament, may refer 
to the Supreme Court certain specific matters. The hearing of such 
a reference by the Dominion Supreme Court takes the form of a 
judicial proceeding ; parties interested may be represented hy 
counsel, and the finding of the Court is practically a declaratory 
judgment, on which an appeal ma.y be taken to the Queen in 
CounciL” In certain States of the United States a similar provision 
for reference to the Judicature has been made. But “ such opinions 
[says Professor Moore] are never regarded by the Judges themselves 
as authoritative, and may be departed from by the Courts even 
when constituted by the Judges who have given the opinion ; then/ 
are given under an obvious disadvantage, since the Judges have not 
the assistance of the arguments of counsel.” On the other hand, 
the Supreme Court of the United States has set its face against the 
decision of matters brought before it merely on reference ; and 
Professor Moore is of the opinion that '' in the Commonwealth [of 
Australia], as in the United States, it is judicial power which is 
vested in the Courts, and it is clear that the advisory function is not 
included in that power, even when the Court may hear evidence and 
arguments to aid it in giving advice.” f 

1883. A.C,, 767. t The Commonwealth of Australia/^ p. 243 
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CHAPTER XL 

\BLISHMENT AND J UEISDICTION Q? A CENTRAL JUDICATURE. 

ABLISHMEaT : 

The Canadian Constitution contains no provision for ihe actual Canada, 
estabiisliment of Centi^l Courts, though Sec. loi of the British 
Krct'h America Act says that " the ?arliam3nt of Canada may, 
iiotwithstanding anything in this Act. from time to time provide 
for the constitution, maintenance, and organisation of a general 
Court of Appeal for Canada, and for the establishment of any 
additional Courts for thq^better administration of the laws oi Canada.’’ 

Under the power given by this Section, the Supreme Court of Soprerae Court. 
Canada was established in 1S75 the Dominion xhct 38 Viet., cap. ii. 

[Since amended by the Revised^ Statutes of the Dominion of Canada, 

1SS6, cap. 135, and by 54 and 53 Viet., cap. 25. p Tt holds its 
sittings three times a year at Ottawa — in February, i^Iay and 
October. It is presided over a Chief Justice and five Puisne 
Judges, twm of whom must have been members of the Quebec Bar, 
and all of whom must reside within five miles of the city of Ottawa. 

Its jurisdiction is detailed in Appendix C. 

“ The Exchequer Court is presided over by a single Judge, and Exchequer 
can sit anywhere in Canada. It is also a Colonial Court of Court. 
Admiralty [54 and 55 Viet. (Dom.) c. 29], having jurisdiction 
throughout Canada and its waters, whether tidal or noii-tidal, or 
naturally navigable or artificial!}? made so, and all persons shall 
have all rights and remedies in all matters connected with naviga- 
tion, shipping, trade or commerce, as may be had or enforced in any 
Colonial Court of Admiralty under the Imperial Colonial Court of 
Admiralty Act, 1890, 53 and 54 Viet., c. 27. Local Courts of Ad- 
miralty have been established in accordance with, the Dominion 
Act in Quebec, Nova Scotia, New Brunswick, British Columbia and 
Toronto district, the limits of which are elastic and may be altered 
by the Governor-in-Cotincil.” [Wheeler : Confederation Law of 
Canada,” p. 395. j 

In contrast to that of Canada, the Constitutions of the United United States 
States and of Australia specifically pro'vide for the establishment Australia, 
of Central Courts. Thus Article III., Sec. i of the United States 
Constitution says that : — 

* A summary of the history, constitution and powers of the Provineiai 
.Courts in Ca.iiada is given by Wheeler: '^Confederation Lam of Canada’^ 

PP- 396-404* 
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The judicial power of the United States shall be vested in one Supreme 
Court and in such inferior Courts as the Congress may from time to time 
ordain and establish. The Judges, both of the Supreme and Inferior Courts, 
shall hold their ohices during good behaviour and shall, at stated times, 
receive for their services a compensation, which shall not be diminished 
during their continuance in office.’’ 

Similarly, Sec. 71 of the Australian Constitution enacts : — 

The jiiGicial power of the Commonwealth shall be vested in a Federal 
Supreme ""c our t, to be called the High Court of Australia, and in such other 
Federal C-ourts as the Parliament creates and in such other Courts as it in- 
vests v/ith Federal jurisdiction. The High Court shall consist of a Chief 
Justice and so many other Justices, not less than t'wo, as the Parliament 
prescribes.” 

And Section 72 provides that the Justices of the High Court and 
the other Federal Courts established by the Parliament are to be 
appointed by the Governor-General in Coupcil ; cannot be removed 
except by the same agencj' acting on an address from both Houses 
of Parliament in the same session [which address alleges proved 
misdemeanour or incapacity] ; and are to receive such remuneration 
as the Parliament may fix, which remuneration cannot be diminished 
during their continuance in office. 

Comparing the relative provisions of the Constitution of the 
United States with that of Australia, it will be seen that there are 
two important points of difference. In the first place the Australian 
Constitution adds the words “ and in such other Courts as [the 
Parliament] invests with Federal jurisdiction.” The AmericaQ 
Constitution makes no provision for the granting of Federal juris- 
diction to existing State Courts. It follows from this omission;, 
according to Story ['' Commentaries,” Sec. 1593] 

I That Congress is bound to create some inferior Courts, in wffiich to vest 
all that jurisdiction which, under the Constitution, is exclusively vested in 
the United States, and of which the Supreme Court cannot take original 
cognizance.” [See below under ” Jurisdiction.”] 

Whereas the Federal Parliament of Australia can grant Federal 
jurisdiction to existing State Courts, and there is, therefore, no 
necessity for the creation of inferior Federal Courts. In the United 
States there are two classes of inferior Federal Courts, viz., nine 
Circuits, in which Courts are held annually, to each of which there 
is assigned one Circuit Judge and one Judge of the Supreme Court ; 
and about sixty District Courts, each presided over by a District 
Judge. 

In the second place, under the American Constitution the whole 
apparel of the Federal Courts — ^number, personality and removal of 
Judges, etc.- — is left to Congxess. In the Australian Constitution, 
on the other hand, there is a distinction between the method of 
decision as to the number and as to the personality of the Judges 
of the Federal High Court. Their number is fixed by the Constitu- 
tion at two at least and as many more as the Parliament prescribes, 
whereas their appointment is left to the Governor-General in Council, 
and their removal can be carried out by the Governor-General in 
Council only if he is acting upon the prayer of Parliament acting as 
one body and on specified grounds. 
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11. Jurisdiction: 

Between the Jurisdiction of the Federal Courts in the United States 
and Australia there are also very important differences , Article 1 1 1. 
Secs, 2 and 3 . of the United States Constitution gives the Supreme 
Court original and exclusive jurisdiction in all cases affecting 
ambassadors, other public ministers and Consuls, and those in whicli 
a State shall be a party '' ; whilst in regard to “ all cases, in law and 
equitjg arising under this Constitution, the laws of the United States, 
and treaties made, or which shall be made, under their authority : 
all cases of admiralty and maritime jurisdiction : controversies to 
which the United States shall be a party ; controversies between 
two or more States, between a State and citizens of another State, 
between citizens of different States, between citizens of the same 
State claiming lands under grants of different States and between 
a State, or the citizen^ thereof, and foreign States, citizens or sub- 
jects '' : the Supreme Court has appellate jurisdiction, both as to 
law and fact, with such exceptions, and under such regulations, as 
the Congress shall make/’ 

This brief summary of the jurisdiction of the Supreme Court of the 
United States must Ve taken as subject to the provisions of the 
XI th amendment, viz. : — 

“ The judicial power of the United States shall not be construed to extend 
to any suit in law or equity, cosimenced or prosecuted against one of the 
United States by citizens op another State, or by citizens or subjects of an}’’ 
foreign State.” 

This amendment was passed as a consequence of the decision 
of the Supreme Court in the case of Chisholm vs. State of Georgia 
[2 DalL 419] in which it was held that “ a State could be sued in 
assumpsit by a citizen of another State ; that service of process on 
the Governor and Attorney-General of the defendant wms sufficient 
to confer jurisdiction upon the United States Court ; and that the 
State failing to appear after such summons, judgment by default 
could be rendered against it.” {Vide Baker: ''Annotated Con- 
stitution, United States/' p. 127.] In the case of In re Ayers 
[123 U.S. at p, 505], the object of this amendment was discussed by 
Mr. Justice Matthews ; — 

” The very object and purpose of the Xlth amendment were to prevent 
the indignity of subjecting a State to the coercive process of judicial tribunals 
at the instigation of private parties. It was thought to be neither becoming 
nor convenient that the several States of the Union, invested with that 
large residuum of sovereignty -which had not been delegated to the United 
States, should be summoned as defendants to answer the complaints of 
private persons whether citizens of other States or aliens, or that the course 
of their public policy and the administration of their public ahairs should be 
subject to, and controlled by^ the mandates of judicial tribunals without 
their consent, and in favour of individual interests.” 

Besides the bearing of the Xlth Amendment, there has beeu 
a mass of legal decision in the United States with which it is im- 
possible — even if it were necessary — ^to attempt to deal here. A 
condensed summary of the cases on the point wiU be found in 

* Quoted by Baker : Ann. Const. U.S,, p. 206, 
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Baker's “ Annotated Constitution,” and the subject is discussed 
in a connected and reasoned manner by Story : “ Commentaries ” 
(4tb Ed., Chap. XXXVIIL). All that can be done here is to 
anote Baker's summary of a few of the outstanding cases in which 
questions of principle were decided — thus : — 

' Dodqc vs. Woolsey [18 How. 331]. The Constitution vests in the Supreme 
Court "a jurisdiction for its final interpretation and for the laws passed by 
Congress, to give them an equal operation in ail of the States. Also to deter- 
mine when the laws of the States conflict with the Federal Constitution and 
vdth the lav/s of Confess.'' [B. p. 122.] 

Kerducky vs. Dennison [24 How. 66]. '' The Supreme Court of the United 

Slates may exercise its original jurisdiction in suits against a State, 
under the 'autliorit}" cciiferred by the Constitution, without any further 
Act of Congress to regulate its process. The Court may regulate and iiionid 
the process it uses in such manner and form as in its judgment is pro motive 
01 justice.^' [B. p. 137.] 

Martin vs. HunieDs Lessee [i Wheat. 304]. ''The appellate jurisdiction 
of the Supreme Court of the United States extends to a final judgment or 
decree in any suit in the highest Court of Law or Equity of a State, where is 
drawn in question the validity of a treaty or statute of, or an authorit}?- 
exercised under the United States, and the decision is against their validity ; 
or where is drawn in question the validity of a statute of, or an authority 
exercised under, any State on the ground of their being repugnant to the 
Constitution, treaties or laws of the United States, and the decision is in 
favour of their validity ; or the construction of treaty or statute of, or 
commission held under, the United States, and the decision is against the 
title, right, prmlege or exemption specially set up or claimed by either party 
under such clause of the Constitution, treaty, statute or commission. 

" Such judgment or decree may be re-examined by umit of error in the 
same manner as if rendered in a Circuit Court. 

" If the cause has been once remanded, and the State Court refuses or 
declines to carrx* into effect the mandate of the Supreme Court thereon, this 
Court will proceed to final decision of the same and award execution thereon. 

" If the validity or construction of a treaty of the United States is drawm 
in question, and the decision is against its validity, or the title specially set 
up by either party under the treaty, this Court has jurisdiction to ascertain 
that title and determine its legal validity, and is not confined to the abstract 
construction of the treaty itself.” [B. p. 139.] 

Tlie Sections of the Australian Constitution defining the original 
jurisdiction of the High Court are Nos. 75^ 76 and 77. The Con- 
stitution itself confers upon the High Court original jurisdiction : 

'' In all matters . 

(1) iVrising under any treaty. 

(2) " Afiectiiig Consuls or other representatives of other countries. 

(3) " In which the Commonwealth, or a person suing or being sued on 

behalf of the Commonwealth, is a party. 

(4) Between States, or between residents of difierent States, or between 

a State and a resident of another State. 

(5) '‘In which a writ of mandamus or prohibition or an injunction is 

sought against an officer of the Commonwealth.” [Sec. 75.] 

On the other hand, the Constitution gives the Federal Parlia- 
ment po¥/er to make laws conferring on the High Court orig nal 
jurisdiction : 

In any matter 

(1) ''Arising under this Constitution or involving its interpretation,, 

(2) “ Arising under any laws made by the Parliament. 

(3) " Of Admiralty and maritime jurisdiction. 

{4) '‘ Relating to the same subject-matter claimed under the laws of 

difiereni. States,” [Sec. 76.] 
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And, as to matters mentioned in both. Secs. 75 and 76, the 
Federal Parliament is given power to make laws : 

(1) Denning the jnrisdiction of any Federal Coxirt other than the High 

Court. 

(2) ''Defining the extent to which the jurisdiction of any Federal Court 

shall be exclusive of that which belongs to, or is imvsted la the Courts 
of the States. 

(3) " Investing any Court of a State with Federal jurisdiction.'' [Sec. 77.] 

As far as the jurisdiction coni'erred 011 the High Court by Sea 
75 of the Australian Constitution is concerned, there are ono or 
two salient points of comparison with the provisions of the American 
Constitution- In the first place, the American Constitution confers 
only appellaie jurisdiction in “ controversies to whhh the United 

States shall be a partr^ '' : and in “ cr-es arising under 

treaties made, or ^vhinh shell l^e mad-?, under this authority ; 
whereas both of these 'cases are brcueUt under lire oyidnd juris- 
■diction of the Kigli Court by Sec. 75 cr tim Australian Constitution, 
The other outstanding points of comparison are 'veli summarised 
by Messrs. Oiiick and Garran [Ann. Const. Aust, Comm., p. 774], 
as follows : — 

“ Notvvdthstandiiig the €xlth Amendment, a State can still be sued by 
another State of the Union though enjoying immunity from being sued by 
citizens of such other State. The result of this distinction was that attempts 
were made by States, whose citizens had claims against another State, to 
prosecute these claims on behalf (ji their citizens ; but these attempts were 
•defeated, it being held that a State could not in this way ' create ' a con- 
troversy with another vState. {New Hampshire vs. Louisiana ; New York vs, 
Louisiayia, loS U.S., 2&.] The provisions of this Constitution, however, 
make no distinction between a plaintiff State and a plaintiff resident of that 
State. 

“ Again, though the Supreme Court of the United States has original 
jurisdiction in cases where a State is a party, it lias only appellate jiiriscliction 
in cases ' between citizens of different States.’ Accordingly in an action of 
•ejectment betw^een citizens of different States in respect of land over which 
both States claimed jurisdiction, it was held that the Supreme Court had no 
original jurisdiction, inasmuch as a State was neither nominally nor substan- 
tially a party ; and it was not sufficient that the State might be consequently 
.affected by having to compensate its grantee. {Fowler vs, Lindsey, 3 Dali, 
41 1 ; see Kent, Comm. I., 323.] 

" The judicial power of the United States extends to controversies ' between 
a State, or the citizens thereof, and foreign States, citizens or subjects.' In 
this Constitution there is no such provision.” 

A further point is that in Sub-Sec. (4), Sec, 75 of the Australian 
Constitution, the word resident is .substituted for the word citizen 
in the corresponding provision of the American Constitution — an 
.alteration which may have important legal results, especially in 
the case of Corporations. In the cases of Louisville R. Co, vs, 
Letson [2 How. 497], Steamship Co, vs, Tugmcm [106 U.S., 118], 
and Memphis etc,, R.R, Co, vs, Alabama [X07 U.S., 581], 
'the United States Court — reversing previous decisions— 
decided that a Corporation created and doing business in a 
State was an inhabitant of a State, capable of being treated 
as a citizen for aU purposes of jurisdiction ; and conclusively pre- 
sumed that the members of a Corporation were citizens of the State 
in which the Coiporation was created. ■ According to writers on 
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International Law, supported by Erxglisli decisions, the residencer 
of an incorporated company is determined ^by the place in which 
its administrative business is carried on.” [See W estlake : Private 
International Law,'' 285 ; LindUy : '' Company Law,” p, 010. 

The appellate jurisdiction of the High Court of Australia is denned: 
by Sec. 73 of the Constitution : — 

“ Tile High Court shall have jurisdiction, with such exceptions and subject 
to such regulations as the Parliament prescribes, to hear and determine 
appeals iTom all judgments, decrees, orders and sentences ; 

(1) “ Of any Justice or Justices exercising the original jurisdiction of the 

High Court ; 

(2) Of any other Federal Court or Court exercising Federal jurisdictional' 

or of the Supreme Court of any State, or of any other Court of any 
State from w'hich at the establishment of the Commonwealth an 
appeal lies to the Queen in Council ; ^-0 

(3) "Of the Inter-State Commission, but as to questions of law only ; 
and the iudgment of the Pligh Court in all such cases shall be final and con- 
Husivc 

But no exception or regulation prescribed by the Parliament shall pre- 
Tent the High Court from hearing and determining any appeal from the- 
Supreme Court of a State in any matter in which at the establishment of 
the Commonwealth an appeal lies from such Supreme Court to the Queen 
in Council, 

" Until the Parliament otherwise provides, the conditions of, and restric- 
tions on appeals to the Queen in Council from the Supreme Courts of the 
several Stales shall be applicable to appeals from them to the Pligh Court 

The question of appeals to the Privy Council from the decisions’ 
of the Federal High Court or the Supreme Courts of the several 
States of Australia is dealt with in Chapter XIL The only other' 
sections of the Commonwealth Act wLich need be noticed in con- 
nection with the jurisdiction of the Central Tribunal in Australia 
are Sec. 78, which gives the Federal Parliament power to make 
laws conkrring rights to proceed against the Commonwealth or 
a State in respect of matters within the limits of the judicial power,” 
Sec. 79, which allows the Federal jurisdiction of any Court to be- 
exercised by “ such number of Judges as the Parliament pre- 
scribes ” ; and Sec. So, which says that : — 

* The trial on indictment of any offence against any law of the Common- 
wealth shall be hy Jury, and every such trial shall be held in the State where- 
the ohe.nce was committed, and if the offence was not committed within any 
State the trial shall be held at such place or places as the Parliament pre- 
scribes.' 

The Constitution of the Swiss Federal Tribunal rests upon a, 
law passed upon the adoption of the Constitution of 1874 by the 
Federal Assembly and an amending Act passed in 1893. There- 
are now sixteen members of the Federal Judiciary, elected for six 
years by the Federal Assembly, which appoints the President- 
and Vice-President every two years. Sixteen substitutes are also^ 
elected for the six years' term. Federal Judges are capable of 
re-election at the end of their term. The salary of the President 
is ^440 per annum, and that of the other Judges £400 per annum. 


Quick dv Gary an : “ Ann. Const. Australian Comm.,'* p. 777. 
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Every Swiss citizen eligible for the National Council can be 
elected : but a Judge cannot also be a member of the Federal 
Council or Assembly^ or be appointed as an official by tiie Federal 
Council or Assembly, or follow any profession. 

The jurisdiction of the Swiss Federal Tribunal falls under four 
heads : 

I. As a Court of Original Civil Jurisdiclion : 

It can decide cases :-™ 

(i.) Between the Confederation and one or more Cantons 
(ii.) Between Cantons. 

(iii.) Between individuals or corporations as plaintiS and the 
Confederation as defendant, if the matter in dispute 
amounts to 3,000 francs 

(iv.) Bettveen Cantcms and Corporations or Individuals ; if one 
party demands trial before the Federal Tribunal and the 
amount in dispute is 3,000 francs. 

(v.) Betw-een Communes of different Cantons as to disputed 
questions of citizenship. 

(vi.) As to homeless people, expropriations for railways or public 
works, civil ^questions betw^een the Confederation and 
Railw^ay Companies and the winding-up of the latter, 
(vii.) Questions wffiich by the Constitution or the legislation of 
a Canton [duly ratffied by the Federal Assembly] are 
entrusted to its competency 

(viii.) Questions brought before it by agreement between the 
parties, where the amount in dispute is 3,000 francs 

JJ. As a Court of Civil Appeal : 

Cases where the Federal laws have to be applied by Cantonal 
tribunals and the amount in dispute is 3,000 francs or cannot be 
estimated ; either party can appeal against the judgment of the 
highest Cantonal tribunal. [This includes Federal laws respecting 
contracts, other than those relating to real estate ; copyright ; 
trade-marks ; divorce and nullity of marriage.] 

III. As a Court of Criminal Jurisdiction : 

For this purpose the Swiss Federal Tribunal is divided into 
three sections — the Chamber of Accusation ; the Criminal Chamber, 
which holds the Federal Assizes : and the Court of Criminal Appeal 
ITrihunai de Cassation}, 

As a Court of Criminal Jurisdiction the Swdss FederaLTribunal 
has cognisance of the followdng cases : — 

(i.) High Treason against the Federation* 

(ii.) Revolt or violence against Federal authorities. 

(iii.) Crimes and offences against International Law. 

(iv.) Crimes and political offences which are the cause or the 
consequence of troubles occasioning an aimed intervention 
by the Federal authority. | 

(v.) Charges against officials appointed by a Federal authority,. 

when the latter makes application to the Federal Tribuii^. 
It has also, by Statute, jurisdiction over certain minor offences. | 
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IV. As a Court to decide upon questions of Public Law : 

Under Article 113 of the Constitution of 1874 it has cognizance 
of : — 

(i.) Conflicts of competency between Federal and Cantonai 
authorities. 

(ii.) Such disputes betv/een Cantons as are within the daniain 
of Public Law. 

(iii.) Claims for violation of rights of citizens or ", ‘^ns 

guaranteed by the Federal or liy a Cantonal v' ' r . ai. 

(iv.) Federal laws wLich have been passed in execution of the 
Federal Constitution. 

(v.) Claims of individuals or of corporations for violation of 
concordats [agreements] between Cantons, as wed as of 
treaties wdth foreign countries. 

[N.B. — ^These details as to the Swiss Federal Tribunal are taken 
from Messrs. Adams and CunniiighamCs book on “ The Swiss 
•Confederation,” published in 1889. At the end of their chapter 
on the Federal Tribunal the authors point out that the Federal 
Council has announced its intention of p’^esenting before long a 
new law which will introduce extensive modifications.” The law 
thus referred to was passed in 1893. The number of Judges and 
substitutes was raised to sixteen of each. But the changes in 
the jurisdiction of the Federal Tribunal do not seem to have been 
very material. Vide, upon the whole question, Lowell, Govern- 
mints and Parties in Continental Europe^ V6L II, pp. 214-230.] 
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CHAPTER XII. 

Appeal to the Privy" Council. 

The right of appeal tire Privy Council, from the Courts of a geaera,t 
Union of States under the British Crown, is a subject of extreme 
complication. In Canada there have been a multitude of decided 
cases — of very varying importance — ^which have turned upon this 
point ; whilst in Australia the clause in the draft Constitution, sent 
for the approval of the Imperial Parliament, which attempted to 
define the right of appeal to the Priv}/ Council from the Courts of 
Federated Australia, was the clause which caused most contention 
between the Australian delegates and the Law Officers of the Crownl 
This has been briefly alluded to in the chapter on the growth of 
the Australian Commonwealth.'' Not only was this so, but since 
the Australian Federal. Constitution came into operation the clause 
relating to Privy Council appeals has given occasion for constant 
friction. With the latter fact, however, we have in this work 
nothing to do. All that has here been attempted is to give a brief 
outline of the practice that obtains in Canada as to appeals to the 
Privy Council— founded as it is on the accummlated results of a 
long series of decisions ; and to supply an equally brief outline of 
the provisions of the Australian Constitution on the point. For in 
this respect, as in many others, the Constitution of Australia is more 
explicit than that of Canada. 

To take first the case of Canada, the student of this important Canada, 
subject will find an exhaustive, though not very clear or connected 
account of the various enactments and legal decisions wdth regard 
to the right of appeal to the Privy Council from both the Provincial 
amd the Dominion Courts, in Wheeler's Cofifederation Law of 
Canada [pp. 396, 406, 4iO“483]. The short sketch which follows is| 
however, taken in the main from Todd's Parliamentary Government 
in the British Colonies [pp. 304-312]. As stated by Todd, the 
Canadian practice can be very briefly summarised. It was pointed 
out in Chapter XI. of this book that the British North America 
A\ct makes no provision for the establishment of a Dominion Court, 
though it gives the Dominion Parliament power to make such 
provision. In Appendix C the various Acts passed by the Dominion 
Parliament, as to the establishment of a Supreme Court for the 
Dominion, are reviewed. The Act of 1875, establishing the Supreme 
Court, contains a clause declaring that — 
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“ The judgment of the Supreme Court shall in all cases be final and conclU" 
sive, and no appeal shall be brought from any judgment or order of the 
Supreme Court to any Court of Appeal established by the Parliament of Great 
Britain and Ireland, by which appeals or petitions to Her Majesty in Council 
may be ordered to be heard, saving any right which her Majesty may be 
graciously pleased to exercise by virtue of her royal prerogative.'' 

Two questions arise under this clause : Firstly, does it take away 
the right of appeal to the Privy Council from the Canadian Supreme 
Court'"? Second]}/. Does it, by implication, restrict the right of 
appeal to the Privy Council from the highest Provincial Court of 
last resort, without reference to the Dominion Supreme Court ? 
To both these questions the answer is in the negative. In fact, 
there is nothing in the section to prevent a Provincial Court of 
last resort from granting leave to a party to appeal to the Privy 
Council although the adverse party to the suit has previously 
obtained leave, from the same Court, though on application to 
another Judge in chambers, to appeal from the same judgment to 
the Supreme Court of Canada. 

'Double Right This double appeal,'' says the Registrar of the Supreme Court 

.of Appeal. Canada, '' which exists as a matter of statutory right, may seem 

an anomaly, but in practice no difficulty has resulted from it. The 
statement that the judgment of the Supreme Court is final is sub- 
ject to some qualification. As has been said, the section of the 
Supreme and Exchequer Courts Acf which declares that the judg- 
ment of the Supreme Court shall be final, also says ' saving any 
right which Her Majesty may be graciously pleased to exercise by 
virtue of her Royal prerogative ' ; and an appeal may be allowed 
to the Privy Council from the judgment of the Supreme Court of 
Canada [except in criminal appeals and also election appeals, as 
will be seen hereafter], and in fact many such appeals have been 
allowed, not as a matter of statutoi-y right, but of grace. The 
exercise of the prerogative in this direction w'ould therefore prevent 
any evil which might be threatened from conflicting judgments. 
Further, it may reasonably be assumed that in the event of con- 
current appeals being taken, the Supreme Court would withhold its 
decision pending the result of the appeal to the Privy Council."^' 

Grant ofpLeave In several cases the Privy Council has declared its reluctance to 

to Appeal, entertain appeals from, the Supreme Court of Canada, “ except 
where the case is one of gravity, involving matter of public interest, 
or some important question of law, or affecting property of con- 
siderable amount." It will not allow an appeal on a question 
merely of fact, and '' parties petitioning for leave to appeal must 
state succinctly, but fully, the grounds on w-hlcli they niake their 
application ; and must afterwards confine their proceedings to 
those grounds." Generally, it may be said that though the Privy 
Council — through its Judicial Committee — has again and again 
asserted its right to grant leave to appeal from the judgments of 
the Supreme Court of Canada : it has consistently regarded itself 
as bound by the desire of the Dominion Parliament — expressed 
in the section of the Act of 1875 which is quoted above— that the 


Quoted by Todd : Pari. Govt, in Brit, CoL, p. 309, 
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judgments of the Supreme Court of Canada shall be final, and has 
only granted leave as an act of grace to be exercised only in cases 
of general interest and importance. 

As far as appeals to the Privy Council from Provincial Courts 
are concerned, they can only take place after leave to appeal has 
been granted by the Court against whose judgment '' the appeal 
is to be brought. That iea.ve will only be granted if the sum in 
dispute exceeds a certain amount. Thus in Quebec the amount 
in dispute must exceed £500, and in Ontario 4,000 dollars. 

There are, however, two cases in which there is no appeal to the Cases in which 
Privy Council. 

Appeal. 

(1) 51 Vie, €, 43, sec. 5 enacts thaP^’' : — “ Notwithstanding any 

Royal prerogative no appeal shall be brought in any 

criminal case from an;y^ judgment or order of ain; Court in Canada 
to any Court of Appeal by which in the United Kingdom appeals 
or petitions to Her Majesty in Council msiy be heard,'’ 

(2) Under an Act of the Quebec Parliament giving jurisdiction to 
the Judges of the Superior Court to try election petitions, declaring 
that ''such judgments shall not be susceptible of appeal,” the 
Privy Council — whilst safeguarding itself against any admission 
that the prerogative of the Crown to grant leave to appeal can be 
taken away by anything less* than an express enactment of a 
Colonial Parliament to that effect — has refused in two cases to 
hear an appeal on an election matter from that Province, on the 
ground that the Act had received the assent of the Crown and that 
its clear intention was to exempt the judgment in such matters from 
any such appeal ; more especially as the Court had been given 
jurisdiction to try election cases in substitution for the Legislative 
Assembly of the Province. 


The history of the clause in the Australian Constitution dealing Australia, 
with appeals to the Privy Council is a very interesting and not an History of tla© 
uninstructive one. It is excellently summarised in " The Annotated ^^atter. 
Constitution of the Australian Commonwealth ” [pp. 748-750]. 

In the Commonwealth Bill of 1891 it was proposed to give the 
Federal Parliament power to require that any appeal to the Privy 
Council that had hitherto been allowed from the State Courts should 
be made to the Federal Courts instead ; whilst the Queen was to 
have power to allow an appeal to herself " in any case in which the 
public interests of the Commonwealth, or of any vState, or of any 
part of the Queen's dominions, are concerned.” At the Adelaide 
Convention in 1897 the clause was adopted in the form of a pro- 
hibition against any appeal to the Privy Council, either from the 
State Courts or the Federal Court “ except that the Queen may, 
in any matter in which the public interests of the Commonwealth, 
or of any State, or of any other part of her dominions are concerned, 
grant leave to appeal to the Queen in Council from the High Court.” 

* The validity of this Act is held to be doubtful by the wxiters of text-books ; 
but it has never been disputed in practice. 
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Thus the suggestion of the Commonwealth Bill of 1891 was prac- 
tically adopted by the Adelaide session of the Convention of 1897- 
1898. But at the subsequent sessions it was objected that ^ the 
clause as it stood would allow an appeal to the Privy Conned in 
the very cases which w-ere specially of- a kind to be finally decided 
in Australia — ix., those in which the interpretation of the Con- 
stitution was involved. The words, '' in which the public interests 
of the Commonwealth, or of any State, or of any other part of Her 
Dominions are concerned,” v/ere therefore omitted and in their 
place were inserted the words “ not involving the interpretation 
of the Constitution of the Commonwealth or of a State, or in any 
matter involving the interests of any other part of Her Majesty’s 
dominions.” Attempts were also made to prevent appeals direct 
from a State Court to the Privy Council ; ip preserve the preroga- 
tive right of appeal to the Privy Council in all cases, whether 
constitutional or not ; and to prevent that right being cut down 
by the Federal Parliament ; but all these were negatived 


When the draft Bill was submitted to th^ Colonial Office, with-fa 
vievz to its being introduced into the Imperial Parliament, great 
objection was taken by the Law Officers of the Crown to Clause 74 
in -which the provisions as to appeal to the Privy Council were 
embodied. GeneraJly, it -was urged that the restriction of the right 
of appeal was undesirable ; and, in particular, it w^as objected 
that there vcould be much difficulty in deciding wffiat were matters 
'' involving the public interests of any other parts of Pier Majesty’s 
dominions,” and that the final decision in important questions as 
to the boundaries of Federal and State powers might seriously 
affect the interests of other parts of the Empire — especially those 
of banks and other institutions having large interests in Australia — 
and should therefore be left to the highest Court of the Empire, a 
Court free from any suspicion of local bias. On the general question of 
the power to limit the right of appeal, the Delegates answered that 
the Bill only conferred on the Common-w^ealth a pow’-er which v/as 
already vested in the Parliament of each of the several States. 
This contention rvas accepted as valid by the Colonial Office. On 
the two particular questions indicated above there was a long dis- 
cussion which is fully detailed by Messrs. Quick and Garran [Annot. 
Const. Australian Comm., pp. 236-249]. Finally, a compromise 
was agreed to which left the clause in the following form : — 


Section 74. 

“No appeal shall be permitted to the Queen in Council from a decision, 
of the High Court upon any question, howsoever arising, as to the limits 
inter se of the Constitutional powers of the Commonwealth and those of any 
State or States, or as to the limits inter se of the Constitutional powers of any 
two or more States, unless the High Court shall certify that the question is. 
one which ought to be determined by Her Maj 63135^ in Council. 

“ The High Court may so certify if satisfied that for any special reason, 
the certificate should be granted, and thereupon an appeal shall lie to Her 
Majesty in Council on the question without further leave. 
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Except as provided in this section, this Constitution shall not impair any 
right which the Queen may be pleased to exercise by virtue of Her Royal 
Prerogative to grant special leave of appeal from the High Court to Her 
Majesty in Council. The Parliament may make laws limiting the matters in 
which such leave may be asked, but proposed laws containing any such limitation 
shall be reserved by the Governor-General for Her Majesty's pleasure.*' 

As to the practical effect of this section, there are several points From State 
to which attention should be drawn. In the first place, it does, not 
affect the right of appeal direct from State Courts to the Privy 
Council. As Professor Moore"^ says : — 

“ The jurisdiction of the High Court to entertain appeals from the State 
Courts [under Sec. 73, see Chapter XI.] does not extinguish the right of a 
litigant to appeal from the highest Court of the State to the Queen in Council ; 
the jurisdiction of the High Court is concurrent with, not exclusive of, the 
jurisdiction of the Queen in Council. The restrictive provisions of Section 74 
apply only where the High ^-ourt is the tribunal resorted to. The practice now 
well established in regard to judgments of the Supreme Courts of the Provinces 
in Canada is reproduced in the Commonwealth.” f 

But where the appeal has, as a fact, been made to the High Court, From High 
then under Sec. 73, the judgment of the High Court is final and 
conclusive. So that nq, further appeal to the Privy Council could 
be made as a matter of right from a judgment of the High Court 
acting as a Court of Appeal from a judgment of one of the State 
Courts ; though in the ordinary case the Privy Council could still 
— by the exercise of the prerogative right — ^grant special leave to 
appeal from a judgment of the High Court sitting as a Court of 
Appeal. ^ 

But such special leave cannot be granted by the Privy council Leave to 
in any case which falls under the particular terms of the first part 
of Sec. 74 — “as to the limits inter se of the Constitutional 
powers of the Commonwealth and those of any State or States, 
etc., etc.” In such cases there can be no appeal to the Privy 
Council [except upon a certificate given by the High Court, as pro- 
vided for in Sec. 74] from any judgment of the High Court given 
in the exercise either of its original or of its appellate jurisdiction. 

This involves some important considerations : — 

(i.) The prohibition applies only to judgments of the High 
Court. It does not affect judgments of the State Courts. There- 
fore “ any judgment of the Supreme Court of a State may, even if it 
involves constitutional questions, be appealed from to the Privy 
Council direct ; though if the appellant chooses to adopt the 
alternative of appealing to the High Court instead of to the Privy 
Council, there can be no further appeal to the Frivy Council unless 
the High Court certifies that such an appeal is proper. 

“ The result does not appear to be altogether satisfactory. 

Whatever view may be taken of the expediency of retaining a 
right of appeal to the Privy Council in constitutional questions, 
it would at least seem that the Privy Council ought not to be 

^ ‘‘ The Commonwealth of Australia,” p. 252. 

t As to the conditions nnder which there is snch a right of appeal from the 
State Courts in Australia, see the Table given by Professor Moore in The 
Commonwealth of Australia ” at p. 256. 
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required to decide anrz such question without having, for its assist- 
ance, the judgment of the highest Court in ^Australia, As it is, 
the decision of the High Court on a certain class of constitiitioneil 
questions is final, unless the High Court certili.es, for special reasons, 
that an appeal ought to be allowed to the 'Privy Council ; but .if 
any such question arises in the Supreme Court of a State, an appeal 
inav be had direct to the Privy Council, passing by the High Court 
altogether. There is thus a lack of unity in the system of inter- 
preting the fundamental law of the Commonwealth. There is also 
a lack of consistency ; the principle that the interpretation of the 
Constitution, as between Commonwealth and State, ought to rest 
with the Australian Courts, is affirmed by the provision which 
makes the decision of the High Court in such cases ordinar.iIy final, 
and denied by the reservation of the full right of a])peal from the 
State Courts to the Privy Couiicil/’=^ 

Messrs. Quick and Garran go on to point out that this anomaly 
can be remedied in two ways. As the right of appeal to the Privy 
Council from the Supreme Courts of the States depends on Orders 
in Council, the Imperial Government could, by altering those Orders, 
abolish the right of appeal in questions as to the limits of constitu- 
tional powers. Or — since the Federal Parliament has power under 
Secs. 76 and 77 to confer upon the High Court excUisive original 
jurisdiction in “ cases arising under This Constitution or involving its 
interpretation” — the Federal Parliament could, by exercising this 
power, prevent State Courts from hearing such cases. 

(ii.) The words '' as to the limits inter $e of the constitutional 
powers of the Commonwealth and those of any State or States, or 
as to the limits inter se of the constitutional powers of any two or 
more States ” do not, as Professor Moore points out, f exhaust 
possible constitutional decisions of the High Court, even in the 
narrowest sense of the word ' constitutional.' The interpretation 
of the Commonwealth Constitution on many points will fall without 
those terms. The distribution of power amongst the organs of the 
Commonwealth Government ; the exercise of pow’^er by Common- 
wealth or State in excess of their respective powers, but not in 
derogation of the powers of the other, are illustrations. Questions 
of proprietary right, such as have arisen between the Dominion 
and the Provinces in Canada, and are not unlikely to arise in 
Australia, are hardly questions of ' constitutional powders/ ” 

(iii) '' The power of the High Court to grant a certificate to appeal 
in the cases withdrawn from the prerogative power, is established 
by the Constitution and cannot be taken away or affected by the 
Parliament. It differs from the ' leave of the Supreme Court/ 
which, under the Orders in Council, is one of the conditions of ' the 
appeal as of right ' from Colonial Courts, since the High Court is to 
certify only ffif satisfied that for any special reason the certificate 

* Quick and Garran : Annot. Const. Australian Comm./' p. 754. 
t Commonwealth of Australia/' p, 251. 
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should be granted.' The ' special reasons ' v/Iiicli will satisfy the 
High Court mustj of course^ to a great extent be a matter of con- 
jecture. .... But many conceivable cases ' as to the limits 
inter se ' of the constitutional powers in question might depend 
upon principles of common application throughout the Empire, and 
upon which it is eminently desirable that there should be a uniform 
rule declared by a common authorit}?. Again, a case in which the 
High Court is divided in opinion, or in which it disagrees with a 
previous decision of the Court, ma}/ furnish a special reason for 
certifying for an appeal to the Queen in Council.'''^ 


^ The CommoBwealth of Australia/^ p. 249. 
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Canada, 


CHAPTER Xin. 

Revenue. 

In each Union of States one of the first concerns of those who are 
responsible for drafting the Act of Union isrto secure to the Central 
Government an adequate revenue. In doing so, the difficulty has 
always been to secure tbe financial stability of the Governments 
of the several States whilst allotting sufficient revenue to the new 
Government that is set over them by the Constitution. Of all 
the Union Constitutions, that of the United States deals with the 
question of revenue on the broadest linfis and with the fewest 
safeguards to the financial position of the several States. Sub- 
Sec. I, Sec. 8 of Article I. of the Constitution gives Congress power 
“ to levy and collect taxes, duties, imposts and excises, to pay the 
debts and provide for the common defence and general welfare of 
the United States,'' with the one limitation that '' all duties, 
imposts and excises shall be uniform throughout the United States."*^ 
Thus in the United States, revenue raised by Congress from 
customs and excise, or from any other source, is entirely at the 
disposal of the Federal Government, and the States are obliged to 
rely entirely on direct taxation to meet their own expenditure.” f 

In Canada the respective powers of the Dominion and Provincial 
Legislatures to impose taxation for the raising of revenue are laid 
down by Sub-Sec. 3 of Sec. 91, and Sub-Secs. 2 and 9 of Sec. 92 
of the British North America Act. Sub-Sec. 3 of Sec. 91 is one 
of the sub-sections detailing “ for greater certainty, but not so as 
to restrict the generality of the foregoing terms of this section ” 
the specific classes of subjects to which “ the exclusive legislative 
authority of the Parliament of Canada extends.” The subject 
enumerated in Sec. 3 is '' the raising of money by any mode or 
system of taxation.” Sub-Secs. 2 and 9 of Sec. 92, on the other 
hand, are two of the sub-sections enumerating the classes of sub- 
jects on which the Legislature in each Province may exclusively 
make laws. The subject enumeimted in Sub-Sec. 2 is : “ Direct 
taxation within the Province in order to the raising of a revenue 

* Vide also Article I., Sec. X., Sub-sec. 2 ; No State sliall, without the 
consent of Congress, lay any imposts or duties on imports or exports, except 
wliat may be absolutely necessary for executing its inspection laws ; and the 
net produce of all duties and imposts laid by any State on imports and 
exports shall be for the use of the treasury of the United States, and all such 
laws shall be subject to the revision and control of the CongressT' 

Quick mid Garran : ‘^Annotated Const. Australian Comm./' p. 832. 
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for provincial purposes ; and that enumerated in Sub-Sec. 9 is : 

Shopj saloon, tavern, auctioneer, and other licences, in order to 
the raising of a revenue for provincial, local, or municipal purposes.” 

The apparent contradiction involved in the gift of exclusive 
legislative power to the Dominion and Provincial Legislatures 
respectively by these sub-sections was adduced as an illustration 
in the judgment in the case of Citizen Insurance Co. vs. Parsons, 
quoted above in the chapter on the distribution of legislative power. 
But it has also been the subject of decision in decided cases. Thus 
in the case of Dow vs. Black , the Privy Council reversed the judg- 
ment of the Supreme Court of New Brunswick and held that an 
Act of the Legislature of that Province empowering the inhabitants 
of a parish in the Prownce to raise by local taxation a subsidy to 
advance the construction of a railwa.37 going beyond the frontier, 
already authorised by Statute, was v/ithin the power of the Pro- 
vincial Legislature. In the judgment of Sir J. W. Colville, the 
following words were used : — f 

Another question lias^ been raised : whether there was power in the 
Provincial Legislature to pass an Act by which such an assessment as this 
could be imposed on the town of St. Stephen. 

It has been argued that, whereas the 91st section reserves to the Parlia- 
ment of Canada exclusive power of legislation in respect of, amongst other 
subjects, the raising of money by any mode or system of taxation/ the 
only qu?Jifications imposed on that general reservation are to be found in 
the* 2nd and 9th sub-sections of Sec. 93. The latter has obviously no bearing 
on the present question. As to the former, it was contended that it authorises 
direct taxation only for the purpose of raising a revenue for general Provincial 
purposes, that is, taxation incident on the whole Province for the general 
purposes of the whole Province. Their Lordships see no reason for giving 
so limited a construction to this clause of the Statute. They think it must 
be taken to enable the Provincial Legislature, whenever it shall see fit, to 
impose direct taxation for a local purpose upon a particular locality within 
the Province. They conceive that Sub-Sec. 3 of Sec. 91 is to be reconciled 
with Sub-Sec. 2 of Sec, 92 by treating the former as empowering the supreme 
Legislature to raise revenue by any mode of taxation, whether direct or in- 
direct ; and the latter as confining the Provincial Legislat-me to direct taxa- 
tion within the Province for Provincial purposes.'' ; 

This judgment has been upheld, and its principle applied, in 
several subsequent cases. Thus, in what are known as the 
“ Lambe cases,”:}: where the Quebec Legislature had taxed every 
bank, insurance company and incorporated company .... in 
the Province of Quebec, banks paying a tax on the paid-up capital 
and an additional sum for each place of business, whilst insurance 
companies were taxed in a sum specified in the Act ; the. Judicial 
Committee [of the Priv}^ Council] held that this Act was within the 
power of Sub-Sec, 2, Sec. 92, and was infra vires 

-[44L.J.P,C. 52] 

I Quoted from Wheeler : '' Confed. Law of Canada C p. 67. 
t 12 App. Cases, 575. 

§ Wheeler : “ Confed. Law of Canada,'' p. 68. And vide the elaborate dis- 
cussion on Sub-Secs. 2 and 9 of Sec. 92 given by Wheeler at pages 1 13-122 
and pages 126-224. respectively' Vide also Lefroy : “ Legislative Power m 
Canada," on the whole question. 
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Tile Revenue Clauses of the Australian Constitution are of 
such an elaborate nature that — constituting as they do a new 
experiment in the legislation of union — they demand detailed 
description, and oher, in the course of that description, ample 
opportunity of discussing the American and Canadian Constitu- 
tions wherever they have corresponding provisions. In the first 
place, then, the Australian Constitution follows that of Canada 
in establishing [Sec. 8i] a Consolidated Revenue Fund. In Canada 
this is formed out of all the duties and revenues over which the 
States which are parties to the Union had the power of appropria- 
tion' except such portions thereof as are by this Act reserved to 
the respective Legislatures of the Provinces, or are raised by them 
in accordance with the special powers conferred on them by this 
Act [Sec. 102, B.N.A. Act], In AustiMa the Consolidated 
Revenue Fund consists of ail revenues or moneys raised or re- 
ceived by the Executive Government of the Common wealtli 
[Sec. 8i]. In both Canada and Australia the costs, charges, and 
expenses incidental to the collection, management and receipt of 
the Consolidated Revenue Fund form the^ first charge upon it ; 
and in both, as in the United States, appropriation by Parliament 
is a necessary preliminary to the payment of any money from the 
Fund by the Treasury. 

It is, however, in its dispositions for the collection and distribu- 
tion of the revenue of the Commonwealth and the States that the 
Australian Constitution makes so daring an advance upon all prior 
Union Constitutions. Thus Sec. 86 gives the collection and 
control of duties of customs and excise and the control of the pay- 
ment of bounties to the Commonwealth immediately upon its 
establishment ; whilst Sec. 88 lays upon the Federal Parliament 
the duty of imposing uniform duties of customs wfithin two years 
of that establishment ; and upon the provisions of Sec. 88 being 
carried out, Sec. 90 comes into operation and makes the power 
of the Federal Parliament “ to impose duties of customs and excise 
and to grant bounties on the production or export of goods an 
exclusive power. That is to say, as Sec. 90 goes on to explain, 
that all laws of the several States imposing such duties or offering 
such bounties cease to have any effect, with the exception of grants 
of or agreements for bounties made before 30th June, 1898. To 
this exception Sec. 91 adds the further exceptions that : 

“ Notiiiiig in tills Constitution prohibits a State from granting any aid to 
or bounty on mining for gold, silver or other metals ;• nor from granting, with 
the consent of both Houses of the Pariiament of the Commonwealth expres.scd 
by resolution, any aid to or bounty on the production or export of goods/’ 

The effect of these provisions of the Australian Constitution is 
to place the whole revenue, of the Commonwealth from customs and 
excise in the hands of the Federal Government. Duties of customs 
include ail duties imposed by law on the importation or exportation 
of articles. As to the meaning of duties of excise ” in the Aus- 
tralian . Constitution, Messrs. Quick and .Gar ran point out [Ann. 
Const. Aust. Comm,, p. 837] that in England : 
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‘‘ The list of Excise licences, whicii at first included only brewers, beer- 
dealers, beer-retailers, distillers/ spirit-dealers, spirit-retailers, tobacco and 
snuff manufacturers and dealers, wine-dealers and wine-retailers, was ex- 
panded English usage until it embraced auctioneers, owners of armorial 
bearings dogs and game, gun-dealers, persons entitled to carry guns, liaw^kers, 
house-agents, patent medicine-sellers, owners of carriages, pawmbrokers, 
plate-dealers, refiners of gold and silver, refresliment-honse-keepers, and 
carriers.'’ 

As far as Australia is concerned, however, they are of opinion 
that : — 

“ The fundamental conception of the term [Excise] is that of a tax on articles 
produced or manufactured in the country. In the taxation of such articles 
of luxury as spirits, beer, tobacco and cigars, it has been the practice to place 
a certain duty on the importation of these articles and a corresponding or 
reduced duty on similar articles pimduced or manufactured in the country : 
and this is the sense in «vhicli Excise duties have been understood in the 
Australian Colonies, and in which the expression was intended to be used in 
the Constitution of the Commonwealth.” 

The point, however, that must be noted is that the placing of the 
whole revenue derived from customs and excise in the hands of 
the Federal Government gives that Government a far larger annual 
income than is requii^ed for its purpose. This point has been 
commented upon in the chapter on “ the growth of the Australian 
Commonw^ealth/' in which a sketch of the debates of the Conven- 
tions upon this matter has be^i given. 

The solution finally embodied in the Constitution has two sides* 
In the first place, vSec. 87 embodies a guarantee against over- 
expenditure on the part of the Commonwealth Government. 
Known as the Braddon Clause,” it provides that : — 

During a period of ten years after the establishment of the Common- 
wealth, and thereafter until the Parliament otherwise provides, of the net 
revenue of the Commonwealth from duties of Customs and Excise not more 
than one-fourth shall be applied annually by the Commonwealth towards its 
expenditure. 

'' The balance shall, in accordance with this Constitution, be paid to the 
several States, or applied towards the payment of interest on debts of the 
several States taken over by the Common w^ealth.” 

In considering the effect of this section, it must be noted that 
the operation of the '' Braddon Clause is limited to ten years, 
and thereafter can be altered by the Federal Parliament ; that it 
applies only to '' net revenue from duties of customs and of excise ” 
— ix., not to revenue from other sources and to revenue from 
those sources only when the expenses of collection have been paid ; 
and that the one-fourth ” which the Commonwealth is em- 
powered to spend is one-fourth of the total net revenue, not one- 
fourth of the net revenue collected in each State. The last point 
is one that appears to have been misunderstood at the time w^heii 
the Constitution passed the electors. At any rate, it has been a 
grievance, on the part of Queensland at least, that she has had to 
contribute more than one-fourth of the net revenue from customs 
and excise collected within her borders ; and it has been pointed 
out that the operation of the Clause as it stands may be very 
unfair to some States as compared with others ; whereas it was 
the impression, at the time when the Constitution was before the 
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electors, that no State could be asked to contribute to the Federal 
revenue more than one-fourth of her own net revenue from customs 
and excise. Finally, the last sentence of the “ Braddon Clause” 
has not yet come into operation, as it has been found impossible 
to devise a workable scheme for the taking over of the debts of 
the several States by the Commonwealth. 

Not only does the “ Braddon Clause,” as embodied in Sec. 87 
of the Constitution, provide a guarantee against over-expenditure 
of Federal revenue from customs and excise, but it also enacts that 

the balance shall, in accordance with this Constitution, be paid 
to the several States.” The sections of the Constitution referring 
to the distribution of surplus revenue from customs and excise 
among the several States, are Secs. 89, 93 and 94. They embody 
the other side of the solution of the question of the disposal 
of the revenue of the Commonwealth. The method adopted is to 
make a distinction — as far as giving credit for revenue collected 
within the boundaries of any given State— between the period 
prior to, and the period for five years subsequent to the 
imposition of uniform duties of customs and excise which is made 
obligatory by Sec. 88. Thus Sec. 89 says thTt : — 

Until the imposition of uniform duties of Customs — 

(t) The Commonwealth shall credit to each State the revenues collected 
therein by the Common-wealthr” 

Whereas Sec. 93 says that : — 

't. During the first five years after the imposition of uniform duties of 
Customs 

(i) The duties of Customs chargeable on goods imported into a State 
and afterwards passing into another State for consumption, and 
the duties of Excise paid on goods produced or mani^factured in 
a State and afterwards passing into another State for consump- 
tion, shall be taken to have been collected, not in the former, 
but in the latter State.” 

That is to say that for the period prior to the imposition of a uniform 
customs tariff, the Commonwealth was to credit the revenue collected 
from Customs and Excise to the State in which it was collected, irre- 
spective of the place where the dutiable goods were to be consumed ; 
whereas for five years after the imposition of the uniform tariff the 
State in which dutiable goods were to be consumed was to be cxedited 
with the revenue accruing from the duties on such goods, irrespective 
of the place where the duties might happen to be collected. The 
reason for this difference is that upon the imposition of a uniform 
customs tariff, Sec. 92 of the Constitution brings automatically into 
operation a system of absolute free trade between the several States 
of the Commonwealth and abolishes the old system of customs 
collection upon the borders of each State. Perhaps it is not going 
beyond the legitimate province of this work to emphasise the fact 
that in Australia the abolition of customs-houses on the borders 
of each State, the establishment of absolute inter-State free trade, 
and the imposition of a uniform Customs tariff for the whole of 
Austraha, were all the results of the creation of the Commonwealth. 
In South Africa they are already secured so long as the Customs 
Union endures. 
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: r So mucli for the provisions of the Australian Constitution as far 
as^'the credit to be given to each State for Federal revenue actually/ 
collected is concerned. When that revenue reaches the hands of 
the Federal Treasurer he has first to deduct from it the cost of 
collection in order to arrive at the ' net revenue ' mentioned 
Sec. 87. He then has to ascertain how much of that net revenue 
is to be credited and debited to each State. The method of arriving 
at the credit of each State is different, as we have akeady shown, 
now that a uniform customs tariff has been imposed, from what it 
was before that uniform tariff took effect. In the method, however, 
of debiting Federal expenditure there is no difference between the 
two^periods. Thus Sub-Sec. 2 of Sec. 89 says that : — 

‘',The Commonwealth shall debit to each State : 

{a) “ The expenditure t^ierein of the Commonwealth incurred solely for 
the maintenance or continuance, as at the time of transfer, of any 
Department transferred from the State to the Commonwealth ; 

{b) The proportion of the State according to the number of its people, 
in the other expenditure of the Commonwealth.'’ : ■ 

And Sub-Sec. 3 of the same Section provides that : — 

“jTt^e Commonwealth shhll pay to each State month by month the balance 
(if any) in favour of the State.” 

These two Sub-Sections are also applied to the period for five years 
after the imposition of a uniform customs tariff by Sub-Sec. 2 of Sec. 

93. And the whole question of the distribution of surplus 
revenue among the several States, after the expiration of the 
period of five years from the imposition of the uniform customs 
tariff, is left by Secs. 93 and 94 of the Constitution to the discretion 
of the Federal Parliament. 

It has already been pointed out that the first fart of Sec. 92 of the 
Australian Constitution enacts that : — 

On the imposition of uniform duties of Customs, trade, commerce and Intor-Colooial 
intercourse among the States, whether by means of internal carriage or ocean Trade. 
n?vvigation, shall be absolutely free.” Australia. 

This provision is limited in four ways : 

L The second part of Sec. 92 provides that : — 

Notwithstanding anything in this Constitution, goods imported before 
the imposition of uniform duties of Customs into any State, or into any 
Colony which, whilst the goods remain therein, becomes a State, shall, on 
thence passing into another State within tvro years after the imposition of 
such duties, be liable to any duty chargeable on the importation of such goods 
into the Commonvirealth, less any duty paid in respect of the goods on their 
importation.” 

[The object of this provision was to prevent merchants, before 
the imposition of the uniform tariff, “ loading up '' imported goods 
in a Colony where duties were light, so that when the uniform tariff, 
with mter-Colonial free trade, came into force, they might re-export 
the goods to other Colonies in Australia where the import duties were 
higher.] 

'^Vide also Sec. 95 : — '' During a period of ten ^mars after the establishment 
of the Commonwealth, and thereafter until the Parliament otherwise provides, 
the Parliament may grant financial assistance to any State on such terms and 
conditions as the Parliament thinks fit.” 
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IL Sec. 95 makes a special provision for Western Australia, 
giving the Parliament of that State power, during the first live years 
after the imposition of the uniform tariff, to impose special duties 
on goods imported into that State. The rate at which the special 
duty may be imposed is limited by a declining scale, and a similar 
duty must be imposed on goods imported from abroad, where the 
special West Australian duty is lower than that charged by the 
Commonwealth tariff on such imported goods. 

[This provision was specially inserted in view of the fact that 
■Western A^istralia, “ with her large unsettled mining population 
and her resources in other directions comparath'ely^ undeveloped, 
was compelled to rely more largely than any other Colony on her 
Customs revenue, and direct taxation to any large extent was out 
of the question.” The special power ceases altogether five years 
after the imposition of the uniform tariff.] 

III. Sec. 113 says that : — 

All fermented, distilled, or other intoxicating liquids passing into any 
State, or remaining therein for use, consumption, sale or storage, shall be 
subject to the laws of the State, as if such liquids;-: had been produced in the 
State.’' 

IV. The second part of Sec. 90 — whilst providing that '' on the 
imposition of uniform duties of Customs all laws of the several 
States imposing duties of Customs or Excise, or offering bounties 
on the production or export of goods shall cease to have effect ” — 
goes on to provide that : — 

Any grant of, or agreement for any such bounty law’fuliy made by or 
under the authority of the Government of any State shall be taken to be good, 
if made before the 30tli day of June, 1898, and not otherwise.”^* 

The provisions of Sec. 90 of the Australian Constitution giving 
exclusive power to the Federal Government to impose duties of 
Customs and Excise and to grant bounties, and those of Sec. 92 
providing for absolute inter- Colonial free trade, may be compared 
with the corresponding provisions of the Constitutions of the United 
States and Canada as follows : — 

I. The United States : 

The power of Congress [under Article!., Sec, 8., Sub-Sec. i of the 
Constitution, already mentioned at the beginning of this chapter] 

to lay and collect taxes, duties, imposts and excises, to pay the 
debts and provide for the common defence and general welfare of 
the United States ” has its corollary in Article L, Sec. 10, Sub-Sec. 2, 
which provides that “no State shall, without the consent of the 
Congress, lay any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its inspection laws.” f 

There is no provision in the Constitution of the United States 
securing freedom of trade within the Union. But the Courts, in. 
interpreting the powers given to Congress “ to regulate commerce 
with foreign nations, and among the several States, and with the 


And vide also the provisious of Sec. 92. 
t This provision is copied in Sec. 112 of the Australian Act, 
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Indian tribes ” [Ax'ticle L, Sec. 8, Sub-Sec. 3] liave laid it down that 
the whole subject of commercial regulation is exclusively in the 
power of Congress and is prohibited to the several States. This 
principle was established by Chief Justice Marshall in a famous 
judgment upon the facts brought before the Supreme Court in the 
case of Gibbons vs, Ogden [G. TOieatonhs Rep., pp, 19S-202]. Com- 
menting upon the far-reaching effect of this case. Story^ defines 
the power to regulate commerce as including both traffic and foreign 
and domestic intercourse. He points out that : — 

The importance of regulating commerce among the States, for the pur- 
poses of the Union, is scarcely less than that of regulating it \rith foreign 
States. xV very material object of this power is tlie relief of the States, which 
import and export through other States, from the levy of improper con- 
tributions on them by latter; If each State were at liberty to regulate 
the trade between State and State, it is easy to foresee that ways would be 
found out to load the articles of import and export, during their passage 
through tlie jurisdiction, with duties which should fall on the makers of the 
latter and the consumers of the former. The experience of the American 
States during the Confederation! abundantly establishes that such arrange- 
ments could be and would be made under the stiniulating iiiduence of local 
interests and the deshe of undue gain. Instead of acting as a nation in regard 
to foreign powers, the States individually commenced a system of restraint 
upon each other, whereby the interests of foreign powers were promoted at 
their expense. When one State imposed Iiigh duties on the goods or vessels 
of a foreign power to countervail the regulations of such powers, the next 
adjoining States imposed lighter duties to invite those articles into their 
ports, that they might be transferred thence into the other States, securing 
the duties to themselves. This contracted polic}^ in some of the States was 
soon counteracted by efthers. Restraints were immediately laid on such 
commerce by the suffering States ; and thus a state of affairs disorderly and 
unnatural grew up, the necessary tendency of which was to destroy the 
Union itself.” 

Story then goes on to discuss the nature of the power to regulate 
commerce : — 

” The next inquiry is whether this power to regulate commerce is exclusive 
of the same power in the States or is concurrent with it. It has been settled 
upon the most solemn deliberation, that the power is exclusive in the govern- 
ment of the United States. The reasoning upon which this doctrine is founded 
is to the following effect. The power to regulate comnieixe is general and 
unlimited in its terms. The full power to regulate a particular subject 
implies the whole power and lea.ves no residuum. A grant of the whole is 
incompatible with the existence of a right in another to part of it.” 

Further, there is a distinction between the nature of the power 
to regulate commerce and that of the power to taxes : — 

'' Tlie power to regulate commerce is not at all like that to la}" taxes. The 
latter may well be concurrent, wdiile the former is exclusive, resulting from 
the diiierent nature of the two porvers. The power of Congress, in laying 
taxes, is not necessarily or naturally inconsistent with that of the States. 
Each may lay a tax on the same property, without interfering with the 
action of the other ; for taxation is but taking small portions from the mass 
of property, which is susceptible of almost inlinite division. In imposing 
taxes for State purposes, a State is not doing w^hat Congress is empowered to 
do. Congress is not empowered to tax for those purposes wiiich are within 
the exclusive province of the States. When, then, each Government 
exercises the porver of taxation, neither is exercising the power of the other. 

Commentaries on the Const. U.S., Secs. 1,056-1,073. 

f/.E. — The Union of the American Colonies against England, which carried 
through the rebellion and was merged in the later Federation 
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But when a State proceeds to regulate commerce with foreign nations, or 
among the several States, it is exercising the very power which is granted 
to Congress and is doing the very thing which Congress is authorised to do. 
There is no analogy, then, between the power of taxation and the power of 
regulating commerce.’’ 

Story’s opinion that the power to regulate commerce between 
the sewrarStates of the Union is exclusive in Congxess must be 
taken as subject to the effect of cases decided by the Courts of the 
United States subsequent to the date of publication of his Com- 
mentaries. He carried his opinion so far as to maintain that the 
exclusive power of Congress in this respect operated as a prohibition 
to all State legislation on the subject, not only in cases where Con- 
gress had actually exercised its power of legislation, but even in 
cases where there had been no such exercise of that power by 
Congress. This doctrine, if supported, would have had the effect 
of totally invalidating all legislation by the State Legislatures 
which could be regarded as aiming in any way at the “ regulation 
of coinmerce.” Sitting as one of the Judges in the case of The 
City of New York vs. Miln ” [ii Peter’s Sup. Ct. Rep., p. 102], 
Story maintained this doctrine in a judgment of great force, but 
was over-ruled by the majority of the Judges in that case. The 
ultimate decision of a matter which was in constant conflict in the 
Courts of the United States for a perjod of fifty years is to be found 
in the judgment of the United States Court in the case of Cooley 
vs. Port Wardens [12 Plow., p. 319]. The effect of that judgment 
is stated by Messrs. Prentice and Egan [‘'"Tire Commerce Clause/' 
pp. 27-29] as follows : — 

“ The States may establish port regulations, regulations of pilotage, may 
improve their harbours and rivers, erect bridges and dams, and exercise 
many other local powers. In the exercise of its proper authority, a State 
may enact law’-s providing for the inspection of goods, to determine whether 
they are fit for commerce, and to protect the citizen and the inai-ket from 
fraud. But in aJ such cases, as was said in Letsy vs. Hardin, though the 
States may exercise pow’-ers which may be said to partake of the nature of 
the power granted to the general Government, they are strict!}^ not such, 
but are merely local powers, which have full operation until circumscribed 
by the action of Congress in effectuation of the general power. In matters 
admitting uniform regulation thronghout the country and affecting all the 
States, the inaction of Congress is to be taken as a declaration of its will 
that commerce shall be ‘ free and unrestricted,’ so far only as concerns any 
general regulation by the States. It can hardly be considered that this 
phrase means more than freedom from such regulations as admit of uni- 
formity, for it is only to this extent that the jurisdiction of Congress over 
inter-State commerce is exclusive of State regulation. On the other hand 
in matters of local nature, such as are auxiliary to commerce rather than a 
part of it, the inaction of Congress is to be taken as an indication that, for 
the time being and until it sees fit to act, they may be regulated by State 
authority.”* 

Sueb is the effect of the judgment in Cooley vs. Port Wardens^ 
the material portion of which may — in view of its great importance 
— be quoted here : — 

” The diversities of opinion, therefore, which have existed on this subject;, 
have^^arisen from the diiierent views taken of the nature of this power. But 
when|the nature of a power like this is spoken of, when it is said that the 

* Quoted ; Annot. Const. Australian Comm., p. 530. 
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nature of the power requires that it should be exercised exclusively by 
Congress, it must be intended to refer to the subjects of that power and to 
say they are of fsuch a nature as to require exclusive legislation by 
Congress. Now the power to regulate commerce embraces a vast field, 
containing not only many but exceedingly various subjects, quite unlike 
in their nature ; some imperatively demanding a single uniform rule, 
operating equally on the commerce of the United States in every port ; 

and some as imperatively demanding that diversity w'hich alone 

can meet the local necessities of navigation. Either absolutely to affirm or 
deny that the nature of this power requires exclusive legislation by Congress, 
is to lose sight of the nature of the subjects of this power, and to assent con- 
ceming all of them what is really applicable but to a part.”'^^ 

To return more particularly to the subject of freedom of trade 
between the several States of the United States, it may be said 
that that freedom has been sufficiently secured by the interpreta- 
tion placed by the Courts on the power of Congress to regulate 
commerce. The several States have tried to limit this freedom 
of trade in many ways, which are thus classified by Messrs. Quick 
and Garran : — t 

(1) By the imposition of taxes on imported goods ^ after their entry 
into the State, 

The United States Courts have very frequently had to restrain 
such attempts by the several §tates to limit the freedom of trade, 
made under cover of their right to tax all property within their 
jurisdiction. Tlie following are instances of State laws — passed 
with this object — wh?ch have been held to be unconstitutional : — 

A tax on goods coming from other States, unaccompanied by 
equal taxes on similar local goods ; a tax on the earnings of carriers 
conveying freight and passengers from one State to another ; a 
tax on persons selling goods manufactured outside the taxing 
State when no similar tax vras exacted from goods of a like nature 
manufactured in that State : a tax on all non-residents who sold 
liquors ; a tax on every ton of freight carried by a railway in and 
through a State ; a tax on all vessels touching the wharves of a 
State, in so far as it applied to vessels engaged in inter-State 
business, etc., etc. 

(2) By requiring Persons engaged in selling goods inirodnced or 
coming from another State to pay for licences to sell. 

The following are instances of such State laws declared un- 
constitutional : — 

Requiring commercial travellers canvassing, by sample, for the 
sale of goods at the time outside the State to hold a licence ; re- 
quiring persons selling goods not the product or manufacture of 
the vendors to hold a licence : requiring the officers of foreign cor- 
porations engaged in inter-State commerce to hold a licence ; 
requiring a telegraph company established by the Federal Legis- 
lature to hold a licence, etc., etc. 

* Quoted : Annot. Const. Australian Comm., p. 53c. 
t Annot. Const. Australian Comm,, pp. 846-854. 
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(3) By resiricPlng the actual imrodndion of goods from another 
SMe, on alleged sormtary or moral grounds, this being done in the 
pretended exercise of the police power of the Slate. 

Iiistciii.c 0 S of prctciKiccl 6XCTcis0 of liicir police powers dv tlic 
several States are frequent. But the difficulty of tlie Court has 
always been to distinguish between laws passed under a geniiiiie 
and a pretended exercise ot siicii powers. 

The vital test applied by the Court in all these cases of tlie claim 
of the several States to exercise their powers of taxatioii or police 
regulation over persons within their jurisdiction, in order to deter- 
mine whether the exercise of those powers is constitutional or not, 
has been whether the laws to be adjudicated upon make any 
discrimination between the inhabitants oh the State which has 
passed such a law and those of other States. If there is such 
discrimination,, then, as a general rule, such laws are held to be 
unconstitutional . 

''The problem'’ — [say Messrs. Quick and Garran]'^'-—" which 
caused such a long controversy in the Suprepaie Court of the United 
States, as to whether the power over commerce was exclusive or 
concurrent, or partly exclusive and partly concurrent, should 
never arise or occasion any trouble in the interpretation of the 
Constitution of the [Australian] Commonwealth, in which two 
principles are clearly and unmistakably established ; that on and 
after the imposition of uniform duties of customs, the power of the 
Federal Parliament to impose duties of customs and excise, and to 
grant bounties, becomes absolutely and irrevocably exclusive and 
this is the limit of its exclusive power ; that, as to other matters 
relating to commerce, the States will continue to exercise concurrent 
authority and the State laws in respect to such matters will be 
perfectly valid, until laws inconsistent therewith are passed by 
the Federal Parliament.” 


IL Canada : 

The relative powers of taxation reposed by the British North 
America Act in the Dominion and Provincial Parliaments respec- 
tively have already been baldty discussed at the beginning of this 
chapter. 

The sections of that Act in respect to freedom of Inter-State 
trade require no comment. They are : — 

Sec. 1 21. All articles of the growth, produce, or manufacture of any one 
of the Provinces shall, from and after the Union, be admitted free into each 
of the other Provinces. 

Sec. 122. The Customs and Excise Laws of each Province shall, subject 
to the provisions of this Act, continue in force until altered by the Parliament 
of Canada. 


^ Annot. Const. Australian Comm., p. 530, 



Sec. 123. Where Customs duties are, at the Union, leviable on arn^r goods, 
wares, or merchandises in any two Provinces, those goods, wares and mer- 
chandises may, from and after the Union, be imported from one of those 
Provinces into the other of them, on proof of payment of the Customs duty 
leviable thereon in the Province of exportation, and on payment of such 
further amount (if any) of Customs duty as is leviable thereon in the Province 
of importation. 

Sec. 124. Nothing in this Act shall affect the right of New Brunswick to 
levy the lumber dues provided in chapter fifteen of title three of the Revised 
Statutes of New Brunswick, or in any Act amending that Act before or after 
the Union, and not increasing the amount of such dues ; but the lumber of any 
of the Provinces other than New Brunswick shall not be subject to such dues. 

The revenue provisions of the Swiss Federal Constitution are contained in Switzerland. 
Articles 2S to 32. They require no comment. 
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CHAPTER XIY. 

i' Railways. 

The question of the right of the Central Government in a Union 
of States to regulate railways in the territeny of the several States 
of the Union — whether they belong to the State Government or 
are owned privately — is one which has occasioned a grccit deal of 
controversy. 

In the Constitution of the United States there is, of course, no 
definite provision as to this question of railways ; but it has been 
held — by an extensive interpretation of Sub-sec. 3, Sec, 8, Article L, 
which gives Congress power to regulate commerce among the 
several States — that the Central Legislature has power to provide 
for the regulation of railways in the several States. Thus in the 
case of Railroad Co. vs. Huson [95, U.S. Supreme Ct. Rep., p. 463] 
Mr. Justice Strong said that “ neither the amlimited powers of a 
State to tax, nor any of its large police powers, can be exercised to 
such an extent as to work a practical assumption of the powers 
properly conferred upon Congxess by the Constitution. Many acts 
of a State may indeed affect commerce, without amounting to a 
regulation of it, in the constitutional sense of the term .... 
While we unhesitatingly admit that a State may pass laws for the 
protection of life, liberty, health or property within its borders 

it may not interfere with transportation into or through 

the State beyond what is absolutely necessary for its self-protection.” 
And it is now admitted that Congi'ess has plenary powers to regulate 
the rates of inter-State and foreign commerce.'^ 

The Constitution of the United States ” [say Messrs. Quick 
and Garranf] '' contains no clause authorising Congress to appoint 
an Inter-State Commerce Commission ; but such a Commission has 
been authorised and appointed under and by virtue of the power 
vested in Congress to regulate commerce. This is a striking illus- 
tration of the vastness and elasticity of the commerce power. 
The first Inter-State Commerce Act was passed on 4th February, 
1887 ; it was amended on 2nd March, 1889 ; again amended on 
loth February, 1891 ; and finally on nth February, 1893. The 

Covington and Cincinnati Bridge Co. vs. Kentucky (154, U.S., 204). New- 
York Board of Trade vs. Pennsylvania Ry. Co. (3, Inter-State Commission 
Rep., 417). Kaw^man Milling Co. vs. Missouri Pacific Railroad Co. (3,, 
Inter-State Comm. 'Rep., 400]. 

f Annot. Const. Australian Comm., p. 521, 
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general outlines of this legislation and the principles dediicible 
tliereixom will be found discussed in Inter-State Comm. vs. Baltimore 
and Ohio Railroad Co., 1892, 145 IJ.S., 263 ; Inter-State Comm. vs. 

Brinison, 1S04, 154 U.S., 447 ; Inter-State Comm. vs. Alabama 
Midland Raihoay Co., 1896, 5 Inter-State Comm. Rep.j 685, and 
1897, 168 U.S., 144.’’ 

The idea of the Inter-State Commission thus established in the Great Briiab 
United States was borrowed from England. There, as far back as 
1840, powers were given to the Board of Trade with regard to the 
superintendence of railways. By subsequent legislation these 
]) 0 V 7 ers were more specifically defined in their application to 

undue preferences mid the with-holding of reasonable facili- 
ties ■’’ for through traffic ; and were transferred to Railway Com- 
missioners, wlv) were '^Jiemselves replaced in 1888 the Railway 
and Canal Commission with greatly enlarged jurisdiction and the 
power to award damages and without any appeal from its decision 
on any question of fact or locus standi. 

In the United States, the Act establishing the Inter-State Com- Bmted States 
merce Commission gives tlie Commission power to inquire into 
the management of the business of ‘ all common-carriers subject 
to the provisions of this Act ’ [i.e., ail common-carriers engaged in 
inter-State or foreign commerce], to keep itself informed as to the 
manner and method in which such business is conducted, and to 
obtain from such carriers full and complete information necessary 
to enable the Commission to perform the duties and carry out the 
objects for which it was created. The Commission is further 
authorised to require the attendance of witnesses and the produc- 
tion of documents and to invoke the aid of the Federal Courts in 
case of disobedience to its summons. Sec. 13 provides that any 
person complaining of any act done by a carrier in contravention 
of the Act may apph’ to the Commission by petition. The Com- 
mission is then to call upon the carrier to satisfy the complaint or 
answer it. If the carrier does not satisfy the complaint, or if there 
appears to be reasonable ground for investigating the matters 
complained of, it is the duty of the Commission to investigate them. 

Tlie Commission may also investigate any complaint forwarded 
by the Railroad Commission of any State, or may institute any 
inquiry on its own motion. 

“ It is the duty of the Commission to make reports of all investi- 
gations, including the findings of fact on which its conclusions are 
based, and its recommendations, if any, as to what reparation 
should be made by the carrier to an^^ persons injured; and such 
findings are in all judicial proceedings prima-facie evidence as to 
the facts found. If the Commission is satisfied that any carrier 
has violated the Act, or that any party has sustained injury by such 
violation, it must forward to the cairier a copy of its report, with « 
a notice to desist from such violation, or to make reparation, or 
both [Sec. 15]. If a common-carrier violates or disobeys any order 
of the Commission it is the duty of the Commission, and lawful 
for any person interested, to apply in a summary way, by petition. 



PART 


Aaa-ti-alia. 


railways. 


^ /-• *4. cillep-mo- such violation or disobedience ; 

to the proper Circuit Cou , the matter speedily, as a 

aiid the Court must hear pleadings or _ proceedings. 

Court oi Equity, hut Pistice and may restrain the carrier 

and in such mannei as J 'j^audatorv or otherwise, and may 
by miunction oi J -tachment or fine, and may order the 

enforce, such proce „ y , siibiect in dispute is of the value ot 

pL,tke «id Esm. “The Cxim.mrce ( laist. ] 

The fact that i« the Af fb'en SePto” SaV-SS 
system of railway 1 ^,,^ the provisions of that Con- 

SSon'o“?£Tiaf. /tshouM herenmmh^^^^^^^^ 

SSa“Sp“p4-f »vSe 00^ in Australia the, are 

niiriost wholly owned by the several States. 


The clifficnH® "'“*”8 the problem 
Ifis^rSis fxp^Ssta in £ Fe*al Constitut.on-^falls under 

two heads : — 

a 1 ExM of Federal Control over State Railways . ^ 

This is expressed 

Sffor ihe"! »der tnd go^ government of the Common- 

Th?coni^ ofvahTvaysmth respect to transport for the. 
"'‘"-taval and -iH-rv purposes Co'— State, of any 

laSsof the StateYi tenars arranged bethceen the Commonwealth 

SuivSec"h^v!'" Railway coristruction and extension in any State with 
the consent, of Ihat State. 

established by judicial interpretation of the Constitution. 

Whilst under Sec 99 f 

m Je'r'irLTgteVeference' to' on^ State or any part thereof over 
another State or any part thereof, c i C vr- A nf 

thus adopting, almost verbatim. Article I-> Sec 9, Sub-Secr 6, 0.. 
the United States Constitution, which says that : 

- preference shall be given, by any regulation of co:mmerce or revenue, 
to the ports of one State over those of another. 


le Sevctd.! w:itfxuv.c.. , j. 

the regulation of Railways m Austialia 


*Annot. Coast. Australian Coimn., p. 
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(iL) The Exercise of Federal Control : 

It is at once clear that the power of the Federal Parliament to 
control State railways in Australia — as defined above — inevitably 
involves both the question as to how that power is to be exercised 
and that as to the extent to which it can be put into force* The 
word preference,” for instance, in Sec. 99, is one which demands 
close definition with special reference to the problems of State 
railway management in Australia- — problems which ai-e briefly 
noticed in the second chapter of Part L of this book. The solution 
of the first question is to be found in Secs. loi and 103 of the 
Australian Constitution ; that of the second question in Secs. 102 
and 104. Secs. loi and 103 are as follows : — 

Sec. ioi. “ There sh^ll be an Inter-State Commission, with such powers 
of adjiidicatioi? and administration as the Parliament deems necessain^ for 
the e.xecution and maintenance, within the Commonwealth, of the proidsions 
of this Constitution relating to trade and commerce and of all laws made 
thereunder."* 

Sec. 103. The members of the Inter-State Commission : — 

(i.) Shall be appointed by the Governor-General in Council ; 

(ii.) Shall hold office for seven years, fbut may be removed within that 
time by the Governor-General in Council, on an addre.ss from both 
Houses of the Parliament in the same session praying for such 
removal on the ground ai proved misbehaviour or incapacity : 

(iii.) Shall receive such remuneration as the Parliament may fix ; but 
such remuneration shall not be diminished duritig their continuance 
in office/’ • 

And Secs. IC2 and 104 define the limits of the points to be decided 
by the Commission. Thus : — 

Sec. 102. The Parliament may by any law with respect to trade or 
commerce forbid, as to railways, any preference or discrimination by any 
State, or by any authority constituted under a State, if such preference or 
discrimination is undue and unreasonable, or unjust to any State ; due 
regard being had to the financial responsibilities incurred by any State in 
connection with the construction and maintenance of its railways. But no 
preference or discrimination shall, within the meaning of this section, be taken 
to be undue and unreasonable, or unjust to any State, unless so adjudgevd 
by the Inter-State Commission.” 

Sec. 104. Nothing in this Constitution[sliall render unlawful any rate for 
the carriage of goods upon a railway, the property of a State, if the rate is 
deemed by the Inter-State Commission to be necessary for the development of 
the territory of a State, and if the rate applies equally to goods within the 
State and to goods passing into the State from other States.” 

Finally, Sub-Sec. 3 of Sec. 73 gives a right of appeal to the 
High Court from an order or decree of the Inter-State Commission, 
‘'as io questions of law only,” 

It is not within the province of this work [as explained in the 
Introduction] to discuss the working of the Inter-State Commission 
thus established b}^ the Australian Federal Constitution. But 
the following quotation from Professor Moore’s “Commonwealth 
of Australia ” expresses briefly and clearly the essential difference 
between its duties and those of similar bodies in Great Britain and 
the United States _ 
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been trie result of the attempt of those who framed the British 
No'fth America Act to avoid the loitfalls of the American Constitution 
as far as tlie regulation of railwa}" matters was concerned/'^' 


111 Switzerland, Article 26 of the Constitution says that : — SwitzerU 

'' Legislation pcrtairiing to the construction and inanagemeat of railways 
is an affair of the Union.” 

Previous to the adoption of this Constitution in 1S74, tlie ques- 
tion of railwa\.^ development had been for a considerable period the 
out stem ding issue of Swiss politics — one party^ contending for 
State, and the othei^ior priwite, ownership. The latter prevailed ; 
and, vith the building of the line over the St. Gothard Pass about 
1863, the iTtilway question passed out of the domain of politics. 

[Vide : Loivelh '' Governments and Parties in ContineiiTal Europe/' 
vol. IL, p. 303.] 

Adams [”'The Swiss Confederation/' p. 33] gives an interesting 
sketch of the manner. in wliich the development of the railway 
system in Switzerland is carried out under the Constitution of 1874. 

When the FederaJ Executive is asked for a railway concession of 
anA?’ kind, it consults the Cantons concerned, and negotiations 
tal'ie place later between Cantonal representatives and the person 
or piersoRS demanding the concession, under the presidency of a 
delegation of the Federal Council [i.e., the Executive], including 
the , head of the particular department." When the conditions 
have been fixed, the Federal Executive sends a report to the Federal 
Assembly, with its recommendation. The Federal Assembly has 
the right of final decision and can grant a concession even if a Canton 
opposes it. 


The provisions of the Federal Constitution of Germany as to the Germany, 
power of the Central Government over the construction and 
management of raihvays are very remarkable, and exp>ress the 
conviction of those who framed the Constitution as to the strategic 
importance of railways from a military point of vdew. Article 8 
of the Constitution gives the Federal Council — on which Prussia 
has seventeen rejuresentatives — power to appoint from its owm mem- 
bers a Permanent Committee on railroads, posts and telegraphs ; 
whilst under Sub-Sec. 8 of xArticle 4, railway matters are expressly 
placed '‘under the supervision a.ncl legislative control of the 
Empire.” The special provisions of the Constitution as to rail- 
are contained in Articles 41 to 47, which are as follows : — 


* Vide, for a discussion of the whole matter, Wheeler, ‘'Confed. Law of 
Gaiiada,” iq). 225-234; and eispeciaily Dow vs. Bleick [L.K. 6,. P.C. 272]; 
European and North American Ry. Co. vs. Tho-mas [14, S.CUN.B., 42]; 
Bouryoin vs. La Compaynie- de Chamin de fer de Monireal, P.C. App. 

Cas., 381]. 
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CHAPTER XV. 

The .States. 

We have now dealt with the most prominent features of the 
Central Government in a Union of States. In this chapter^ we 
shall attempt to indicate the provisions made by such Unions for 
the local or State Governments. 

The subjecj is one«»whicli has a very wide scope, and no attempt 
has been made to compile an exhaustive account of all the rules 
for local government laid down by any given Union Constitution. 

All that has been done is to take certain specific points of import- 
ance and to summarise as shortty as possible the provisions of the 
American, Canadian, Swiss and Australian Constitutions, in so far 
as they deal with those points, indicating their practical results 
where it seemed necessary to do so. The legislative and taxing 
powers of the local Governments have been dealt with incidentally 
in the chapters on ‘‘Distribution of Legislative Power and 
‘‘ Revenue ” ; and it has not been thought necessary to go into 
those powers in more detail in this chapter. Nor has it been pos- 
sible to deal with ^tate Judicatures in the space available. 

L Constitution. 

The relation of the Union Constitution to that of the States Canasta, 
is one of the points in which the Canadian Constitution diffex's 
from the ordinary type of Union Act. This is due to the fact that, 
with the taking effect of the British North Ameiica Act, the two 
Provinces of United Canada became separated from each other. 

Thus, whereas the Act — as far as Nova Scotia and New^ Brunswick Nova^otia aBti 

were concerned — merely provided [Sec. 88] that their respective 

Constitutions should, subject to the provisions of the Act, continue 

as they existed at the Union until altered under the authority of 

the Act ; a new Constitution was provided by the Act itself foi" 

the Legislatures of Ontario and Quebec, based on the Act passed 

by the Legislature of United Canada to which reference has been 

made in the chapter on the Creation of the Canadian Dominion.” 

Under this Constitution, Ontario w^as given a Legislature to con- 
sist of a Lieutenant-Governor and a single House of eighty-two 
members, to be called the Legislative Assembly of Ontario [Secs. 

69, 70]. In Quebec the Legislature was to consist of the Lieutenant- 
Governor and two Houses — a Legislative Council of twenty-four 
members nominated by the Lieutenant-Governor, and a Legislative 
Assembly of sixty-five members to be elected to represent the 
sixty-five electoral divisions or districts of Lower Canada [Quebec] 
in this Act referred to, subject to alteration thereof by the Legisla- 
ture of Quebec : Provided that it shall not be lawful to present 
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to the Lieutenant-Governor of Oiie'oec for ^ assent any Bill for 
altering the limits of any of the electoral divisions m' districts, and 
the. assent shall not be given to siicli Bill unless am addresm has been 
presented by the Legislative Asseml:)ly to the IpiiartA-nanit-Clovcrnor 
stating that it has been so ].)asscd.’' [Secs. 71, 7c. 80. 1 Definite 
provision was also made for filling up vacancies in tlie Legislative 
Council ; for determining questions as to the qiialifK'ation of mem- 
bers of the Legislative Conncil ; for tlie a]U>oinlTncTit and removal 
of its Speaker V)y the Lieutenant-Governor : and for a (]uorurn 
of its members and the decision of matters liroiigid: !)efore it by a 


majority of 

votes, ttie Speaker ha' 

ving both an 

ordinary and a 

casting vote 

. [Secs. 73 " 79 .] 



The Act 

then went on to deal ^ 

vitli niattcTs 

com mo n, to the 

Legislatures 

of both Ontario and 

pud>ec. '’ Prr 

>viAon w'as made 


for calling them, together not later tlian six montlis after tlie Union 
and thereafter from time to time, not .less than once in every year : 
Persons [other than Ministers] holding an offee oi ])rofl under 
the Province were disquahiicd for mcml)erslii]) of its .i..egislatun.i : 
Laws in force in the hvo Provinces at tlie date of the Union 

relative to the qualifications and disopi'dificatioiis of 

persons to be elected or sit as members of the Asse:ni!)]y 

the qualifications or disqualifications of voters, tlie oaths to 1)0 
taken by voters, the Returning* Officers, tlieir ]X)wers and duties, 
the proceedings at elections, the periods during whidi sucli. cdections 
may be continued, and the trial of coutrov(R*tpd elections and the 
proceedings incident thereto, the vacating* of tlie seats of memlicrs,’’ 
etc., were made applicable to elections of meinliers to the Legis- 
lative Assemblies of the t'wo Provinces : The duration of the 
Legislative Assemblies was to be four yeans, subject to prior disso- 
lution by the Lieutenant-Governor : And those ])r(.) visions of tlie 
Act which had been laid down for the House of Cominons of Canada 
as to the election, duties and absence of the Speaker ; tlie quorum ; 
and the modes of voting; wnre made ap]f!icable also™-as if re-cnacted 
• — to the Legislative Asseml)iies of Ontario and OudiHx: respectivelv, 
[Secs. 81-87’'.] 

Such were the provisions of the British North Aixuvrica Act as to 
the constitution of the Legislatures of Ontario and Oud:)ec. Tlie 
Act also made certain general provisions for tiic constitution of 
the' Legislatures of all the four Provinces wliich were original 
members of the Union. ' Thus Sec. 90 enacted that 

The following provisions of tins Act respecting' tlie UnrUruneiil of C.’anada 
— namely, tb.e provisions relating to Appropriation and '■.S’n.x IrCdliR the recom- 
mendation oi Money Votes, the assent to Bills, the disa.llowanci^ of Acts, aiul 
the signification of pleasure on Bills reserved — shall ccxiend. and ap]:>iy to the 
X^eglslatures of the several Provinces as if those provisions wcsie liere re-tniacted 
and made applicable in terms to the respective 'Provinces and the ,f .egislaUn'es 
thereof, with the substitution of tlie Lieutenant-Governor of the Province 
for the Governor-General, of the Gove.rnor-GencTal for the Queen and for a 
Secretary of State, of one year for two years, and of the Province for GanadaG 

[Comment upon the effect of this section has been made in the 
chapter on “ The Governor-General.*'] 
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And Siib'Sec. i of Sec. 92 gives the Provinces exclusive power as AoicndiTient 
-(-0 ■ ^ oi Provincial 

tlie amendment from time to time, iiotwitlistancling anylhiric in tins Act, 
of the Constitution of the Province, except as regards the IJeuienniu- 
Governor.” 

This power has been exercised by many of the Provinces of Canada — 
as far as the alteration of the composition of their Legislatures is 
concerned. Thus : — 

(1} Ontario has retained its single Chamber, but has increased 
the number of members from 82 to 98. 

(2) Quebec has retained its two Chambers. The Legislative 

Council has still 24 members. The number of members of 
the Legislative Assembly has been raised from 65 to 74. 

(3) Nova Scotia has also retained its two Chambers. Tlie Legis- 

lative Council Consists of 21 members nominated ]’)y the 
Lieutenant-Governor for life. The House of Assembly has 
38 members elected for a term of live years. 

(4} New. Brunswick al)olished its Legislative Council in 1S91. 

Its Legislature now consists of a Legislative Assembly oi 
46 members. 

(5) Manitoba ivas admitted to the Dominion in 1S70 as a Pro-, 

vince with a Legislature of two Chambers. The Legislative 
Council was abolished in 1876. The Provincial Legislature 
now consists of a Legir,lative Assembly of 41 members 
elected on manhood sufixage for four years. 

(6) Briiish Columbia entered the Dominion in 1871. It has a 

Legislature of * a single Chamber, called the Legislative 
Assembly, which consists of 42 members elected on man- 
hood suffrage for four years. 

(7) Prince Edward Island joined the Union in 1S73. It has only 

a Legislative Assembl}- of 30 members. 

(S) Saskatchewan became a Province of the Dominion in 1905. 

It has a Legislative Assembly of 25 members. 


(g) Alberta also became a Province in 1905, and lias also a Legis- 
lative Assembly of 25 niem]:)ers. 


The following table shows the present representation of each of the 
Canadian Provinces in the Dominion Legislature : — * 

Represeiitati 
of Canadian 
Provinces in 


' No, of Alembe 

i '3 ; No. of Aleinbers 

Dominion 

Province. 

in 

; in 

Legislature. 


Senate. 

1 IToiise of Commons. 


Ontario 

. . i 04 

i 86 


Ouebec 

. . 5 24 

i 


Nova Scotia 

. . ? 10 

: 18 


New Brunswick . . 

. . ; XO 

' H 


Manitoba . . 

.. j 4 

. 10 


British Columbia 

* • ■ I 3 

i 7 


Prince Edward Island . , 

. . ^ a 

1 4 


Saskatchewan . . - . 

.. 1 ■ ^4 

i ^ 


Alberta 

: 4 

1 4 

1 


Total 

: 8 ; 

j 2 I- 3 t 



•f The Yukon Territory has also i memher in the Doaiinioii House of 
Commons., From Colonial Office List, 1908.. 
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In Australia the .Commonwealth Act specially provides Jor the 
retention of the Constitutions of the seveial States. Xhiis bee. io() 
says that : — 

Constitution of each State of the Coinmonwcaltli shall, subject to 
this Constitution, continue as at the establishment oi tlie Connnonvvealih.. or 
as at the admission or establishment of the State, as the case may i>e, until 
altered in accordance with the Constitution of the State.” 

The establishment of the Commonwealth has had some effect 
upon the form of the Legislatures of the several States. Thus 

(i.) JVew South IVales reduced the number of members of its 
Legislative Assembly in 1904 from 125 to 90. The Legis- 
lative Council still has 61 members [unpaid]. 

(ii.) Victoria in 1903 reduced the numlhu' of members in botli 
Houses. The Legislative Council now consists of 34, and 
the Assembly of 65 members. 

(iii.) Queensland has made no alteration. Her Upper House has 
44, and her Lower House 72 members. 

(iv.) South Australia reduced the membership of her Legislative 
Council in 1901 from 52 to 18 ; and that of her House of 
Assembly from 54 to 42. 

(v.) Tasmania has made no alteration. The Legislative Council 
has 18 members, and the Assembly 35. 

(vi.) Western Australia has also made np alteration since the 
establishment of Federation. Her Legislative Council con- 
sists of 30, and her Legislative Assembly of 50 members. 


Representation of States in Commomoealth Legislahire,^'' 
[As in September, 1907.] 


State. 

No. 

of Members in 
Senate. 

No. of Members in 
House ot Re]>resentative 

New South fVales 


r.) 

27 

Victorin 


() 

22 

Queensland. 


b 

9 

South Australia . . 


0 

; 7 

Western Austmlia 


6 

5 

Tasmaria .. 

i 

j 

6 

^ 5 

Total 

1 

1 

06 

75 


The Constitution of the United States makes no provision as to 
the Constitutions of the several States of the Union ; though 
Article IV., Sec. 4, enacts that : — 

” The United States shall guarantee to every State in the Union a republican 
form of government, and shall protect each of them against invasion ; and, on 
application of the Legislature, or of the Executive [when the Legislature can 
not be convened] against domestic violence.” 


* Extracted from Colonial Office list, 1908. 
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In view of the facts that the constitutional limitations on the 
powers of the States are dealt with in the chapters on Distribution 
of Legislative Power and Revenue ; and that the Constitu- 
tions of the several States are otherwise not affected by the Uiiioii 
Act, it appears to be unnecessary to discuss the form of the State 
I.egislatures in the United States. 


Article 6 of the Swiss Constitution provides that : — 

The Cantons are required to demand oi the Xjiiion its guaranty ibr their 
Constitutions. 

The Union shall accord this guaranty provided — 

("«) That they contain nothing contrary to the provisions of the .Federal 
Constitution ; ^ 

“ (b) That they provide for tlie exercise of political rights according to 
Republican [either representative or democratic] forms ; 

(r) That they have been accepted by the people and can be re^'ised 
whenever an absolute majority of the citizens demands it." 

A recent writer"^ on the Swiss Federal Constitution says that 

the Constitutions are, in fact, amended with great frequency, 
especially in German Switzerland. In the four years from 1891 
to 1895, for example, no less than twenty- three revisions took 
place, of which four were total 4‘evisions — that is, cases where a 
new Constitution was substituted for the old one. Such a con- 
tinual revision naturally involves the copying of one Canton by 
another, and hence the process might be expected to result in 
making the Constitutions all alike, so that a single type would 
prevail over the whole country. To some extent that is the case ; 
but a number of the older Cantons have preserved their traditions 
and still retain their ancient forms of government.'' 

As to the form of the Cantonal Legislatures in Switzerland, Mr. 
Lowell goes on to draw a contrast between those Ca.ntons in which 
the Landsgememde or mass-meeting of all the citizens has survived, 
and those which have adopted a more modern form of government. 
In the former the taxes, loans and more important expenditures 
are voted, and both ordinary laws and amendments of the Con- 
stitution passed by what is literally a meeting of all the citizens. 
The meeting is assisted by an executive council which prepares 
beforehand the business to be performed In the latter '' all their 
governments are constructed upon one general type. Each of 
them has a single Legislative Chamber, usually known as the Great 
Council, which is elected by universal suffrage, and in all but a 
couple of Cantons is chosen for either three of four years. It 
passes the laws, votes the taxes and appropriations, supervises 
the administration and appoints a number of the more important 
officials." Mr. Lowell also draws attention to three methods of 
limiting the power of the Great Councils of the Cantons. The first 
— which exists in seven of the German Cantons — is a provision by 
which a certain number of citizens “ can require a popular vote 

^ Mr. A. L. Lowell : “ Governments and Parties in Continental Europe/’ 
VoLIL, p. Z2I. 


Switzer laml. 



Canada, 


l88 THE STATES, PART IT, 

on the question wliethcr the Great Council shall be dissolved. If a 
iiiajority of the votes cast is in the affirmative, tb.e term of the 
Council comes to an end and a new election is i mined ia.tely held.'- 
The second, is a demand for the revision of the (hintonal Constitu- 
tion, in accordance with a "provision of most of tlie (ionstitntions 
that the question of revision must be sulvaiitted to the popular 
vote on the demand of a certain niimlm.r of citizens. The third is 
a system of proportional representation, which lias recently been 
adopted in many, of the Cantons. 

II. State-Governors. 

Just as the Britisli North America Act makes specific provision 
for the constitution of the Legislatures im Ontario and Quebec, so 
does it provide for the appointment by the GoTernor-General of 
a Lieutenant-Governor for each Province, who is assisted by a 
Provincial Executive Council. The material sections of tiie British 
North America Act are the following : — 

Sec. 58. For each Province tlierc sEail he an OiTics.-r. styied the Lieutenant- 
Governor, appointed by the Go\er;ior-(}eneral in (iouncil by instrument 
under the Great Seal of Camada. 

Sec. 59. A Lieutenant-Governor shall hold olhce (hjriny llie pleasure of 
the Governor- General ; but a,nv' Licvitenant-Gouernor ar^ptSutOi:! after the 
commencement of the tirst session cl tiie .Pa.rli;u!ic.nt of (Lnunla shall not be 
removable within live yems froTn Ins appointTnent, omc?. pt for cause assigned, 
which shall be communicated to Idm in v/riling witlun one month after the 
order for his removal is made, and shall 'oe communicated by message to the 
Senate and to the ITouse 0.1 Commons witliin one week thereafter if tlie Parlia- 
ment is tfien sitting,- and if not then, witldii one vvecd-: after tlie comineucement 
of tlic next session of the Parliament. 

Sac. Co. The salaries of tlua Li-eutenant-Governors sliaJi be fixed and pro- 
vided by the Parliament of Canada. 

Sec. 01. Every Lientenant-Govenior shall, before assuming the duties of his 
oliicc, make and subscribe before the GovcrTior-Gtiicroi, or some person 
aulliorised 1)5^ him, oaths of allegiance and o.nice similar to those taken by the 
Governor- G e n e ral . 

Sec. 62. The provisions of this Act referring to the Lieutenant-Governor 
extend and apply to tlie Lieutenant-Governor for thse time being of each 
Province or other the Chief E.xociitivc Officer or A(lniiiiistra,tor for the lime 
boiiig carrying on the Government of the Province, by wliatever title he is 
designated. 

Sec. 63. Tine Executive Council of Ontario and Qnel,H.“C shall be composed 
of such, persons as the Lieutenant-Governor from time tr) lime thinks fit, and 
in the first instance of the following othcers, namely, tlie .At.toruey-General, 
the Secretary and RegLstmr of Hie Province, tlio Treasurer of the Province, 
tlie Commissioner of Crown Lamds, and the Comraissioner of Agriculture and 
Pa{.)]ic 'Works, within Quebec, the Speaker of the Legislative Council and the 
Solicitor-General. 

Sec. 64. The constitution 01 the executive authority in each of tlie Provinces 
of Nova Scotia and Nev/ Brunswick sliall. subject to the provisions of tins Act, 
continue as it exists at the Union, until altered under the airUioritv-^ of this Act. 

Sec. 65. All powers, authorities, a.nd functions which under" any Act of 
the Parliament ot Great Britain, or of the Parliament of the United Kingdom 
of Great Britain and Ireland, or of the Legislature of Upper Canada, Lower 
Canada, or Canada, were or are before or at the Union vested in or exercisable 
by the respective Governors or Lieutenant-Governors of those Provinces, 
with the advice, or with the advice and consent, of the respective Executive 
Councils thereof, or in conjunction with those Councils or with any number 
of members thereof, or 53- those Governors or Lieiitenaxit-Goveriiors iiidi- 
vidnalLg shall, as far as the same are caxrable of being exercised, after the 
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Uriioii in relation, to the Goverrinieni of (Jiitario and Oue'oec re^’pec lively, be 
vestecl ill and shall or may l>e exercised by ihe IJeutemint-Governor of Ontario 
a.nd Quebec respecthady, wiln the M'.lvice. O'* with Uie advice and consent of, 
or ill conjunction \yitii the respective Executive Councils or aip-' members 
thereof, or liy llie Lientonant-GovcrriOr individualbr, as the case requires, 
subject nevertheless (except with respect to such as exist under Acts of tlie 
Parliament of Great Britain . or of the Parliament of tiie tJnitrxi Kingdom of 
Greedc Britain and Ireland), to be abolished or altered by tlie respective 
Legisla, lures of Giutario and Quebec. 

Sec. 66. The provisions of this Act referring to the Lieutenant-Governor in 
Council shall be construed as referring to die Lieutenant-Governor of the 
Province acting by and witli the advice of tlie Executive Council thereof. 

Sec. 67. The Governor-Geo eral in Council may from time to time appoint 
an administrator to execute the office and funciions of Lieutenant-Governor 
during his absence, illness, or other inability. 

Under tliese sections of the British NoiTh America Act, seA'cral 
important cons ti1»ut ion al* questions liaA’e arisen. But they haAT 
all depended for their decision upon the particular terms of the Act, 
and do not demand discussion in the limited space available here. 


The Australian Constitution, on the other hand, makes no Australia, 
specific provision for the appointment of State Governors. This 
is only natural in view of the fact that Sec. 106 — as has been 
pointed out above — provides for the continuance of the Constitution 
of each State as at the estaJilishment of the Commonwealth. The 
GoATrnors of each State are, thereiore, still appointed by the Crown 
under Letters Patent, as they were before the adoption of Federa- 
tion. But the State Governors in Australia are no longer Com- 
manders-in-Chief of the Military and NaAcal Forces in the State, 
as the Governor-General is now vested with that command. 

On the establishment of the Commionwealth, new Letters Patent 
and Commissions were issued to the Australian State Governors. 

They also still have the pardoning power — as far as offences within 
the State against the laws of the State, or for which the offender 
may be tried therein [Lp., apparently, in the State, not the Com- 
monwealth, Courts] — whereas this penver is denied to the Lieutenant- 
Governors of the Canadian Provinces. 


III. Public Debts of the States. 

Article VL, Sec. i of the Constitution of the Lmited States reads Uoited States, 
as follows : — 

Ail debts oontracred aud eugngemeuts eiUered into before tlm adontiou 
of this Constitution shall be as ^ abfi ageinst the lmited Staies uuder iliis 
Constitution as under tiie Confederatio"i/' 

But this proAUsion referred to the war-debt of the Confederate 
Government. No provision was made for the taking OA^er by^ tiie 
United States of the public debt of the seA^eral American States. 

[_Vide the cases of Mai'itifno Uemh -.L Civnada as. New Brunswzek Recewer- 
General {iSg2 , Appeal Cases, p. 437). l..e:ioiy ds. Ritchie {3 Sup. Ct. .Rep., 575). . 
Atdr/ney-General of Canada vs. Attorncy-Genecral of Ontario (3 Ontario Appmi 
Rep., 6). LetdiicA s Case (LoggoT Lord DiifCeriu, p. 653). Atiorney-Geawral 
of Quebec vs, Reed (10 P.C. App. Cases, p. 141). All these cases axe discussed 
by Vvlieeler : Confederation Law of CanadaR pp. C7--35..] 
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The United States Constitution thus left to the separate States 
the management of their public debt. Nothing” [says Mr. Bryce, 
American Comm., VoL IL, p. 138] in the financial system of the 
States better deserves attention than the history of the State debts, 
their portentous growth, and the efforts made, when the people had 
taken fright, to reduce the amount and to set limits to them in the 

future State indebtedness, which in 1825 [when 

there were twenty-four States] stood at an aggregate over the 
whole Union of 12,790,728 dollars [£2,500.000], had in 1842 reached 
203,777,916 dollars [£40,000,000], and in 1870, 332,866,898 
[£70,000,000] ..... The huge and increasing total startled 
the people and, as everybody knows, some States repudiated their 
debts. The diminution in the total indebtedness of 1880, which 
stood at 250,722,081 dollars [£50, 144,00c], and ^ is the indebted- 
ness of thirty-eight States, is partly due to this repudiation, . . . 

The disease spread till it terrified the i^atient, and a remedy was 
found in the insertion in the Constitutions of the States of pro- 
visions limiting the borrowing powers of State Legislatures. . . . 

For the last thirty years, whenever a State has enacted a Consti- 
tution, it has inserted sections restricting the borrowing powers of 
States and local bodies and often also providing for the discharge 
of existing liabilities. Not only is the passing of Bills for raising a 
State loan surrounded with special safeguards, such as the require- 
ment of a two-thirds majority in each House of the Legislature; 
not only is there a prohibition ever to borrow money for, or even 
to undertake, internal improvements [a fertile source of jobbery 
and waste, as the experience of Congress shows] ; not only is there 
almost invariably a provision that whenever a debt is contracted, 
the same Act shall create a sinking fund for paying it off within a 
few years, but in most Constitutions the total amount of the debt 
is limited, and limited to a sum beautifully small in proportion to 
the population and resources of the State. Thus Wisconsin fixes 
its maximum at 200,000 dollars [£40,000] ; Minnesota and Iowa 
at 250,000 ; Ohio at 750,000 ; Nebraska at 100,000 ; prudent Oregon 
at 50,000; and the great and wealthy State of Pennsylvania, with 
a population now exceeding 5,000,000 [Constitution of 1873, Art. 
IX., Sec. 4.], at 1,000,000 dollars.” [ New York — Constitution of 
1846, Art. VIL, Secs. 10-12 — also names a million dollars as the 
maximum, but permits laws to be passed raising loans for "some 
single work or object/ provided that a tax is at the same time 
enacted sufficient to pay off this debt in eighteen years ; and that 
any such lav/ has been directly submitted to the people and approved 
by them at an Election.”] 


In Canada, on the other hand, elaborate provisions were made 
for the assumption by the Dominion of the public debt of the 
Provinces, by the following sections of the British, North America 
Act ' 

Sec- III. Canada shall be liable for the debts and liabilities of each Pro- 
vince existing at the Union. 
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Sec. 1 1 2. Ontario and Quebec conjointly shall be liable to Canada for the 
amount (if any) by which the debt, of the Province of Canada exceeds at the 
Union sixty- two million five hundred thousand dollars, and shall be charged 
with interest at the rate of five per centum per annum thereon. 

Sec. 1 1 3. The assets enumerated in the fourth schedule to this Act, belong- 
ing at the Union to the. Province of Canada, shall be the property of Ontario 
and Quebec conjointly. 

Sec. 114. Nova Scotia shall be liable to Canada for the amount (if arn^) by 
v/hich its public debt exceeds at the Union eight million dollars, and shall be 
charged with interest at the rate of five per centum per annum thereon. 

Sec. 115. New Brunswick shall be liable to Canada for the amount (if an}') 
by which its public debt exceeds at tlie Union seven million dollars, and shall 
be charged with interest at the rate of five per centum per annum thereon. 

Sec. 126. In case the public debts of Nova Scotia and New Brunswick do 
not at the Union amount to eight million and sei'en million dollars respectively 
they shall respectively rece^/e, by half-yearly payments in advance from the 
Government of Candida, interest at five per centum per annum on the difference 
between the actual amounts of their respective debts and such stipulated 
amounts. 

Sec. 1 1 7. The several Provinces shall retain all their respective public 
■property not otherwise disposed of in this Act, subject to the right of Canada 
to assume any lands or public property required for fortifications or for the 
defence o£ the country. 

Sec. 218. The following sums shall be paid yearly by Canada to the several 
Provinces for the support of their Government and Legislature : 


Ontario . . 
Quebec . . 

Nova Scotia 
New Brunswick 


Dollars. 

Eighty thousand. 
Seventy thousand. 
Sixty thousand. 
Fifty thousand. 


Two hundred and sixty thousand. 

and an annual grant in aid of each Province shall be made, equal to eighty 
cents per head, of the population as ascertained by the census of one thousand 
eight hundred and sixty-one, and in the case of Nova Scotia and New Bruns- 
wick, by each subsequent decennial census until the population of each of 
those twm Provinces amounts to four hundred thousand souls, at which rate 
such grant shall thereafter remain. Such grant shall be in full settlement of 
all future demands on Canada, and shall be paid half-3marly in advance to 
each Province : but the Government of Canada shall deduct from such grants, 
as against any Province, all sums chargeable as interest on the public debt of 
that Province in excess of the several amounts stipulated in this Act. 

Sec. 1 19. New Brunswick shall receive, by half-yearly payments in advance 
from Canada, for the period of ten years from the Union, an additional allow- 
ance of sixty-three thousand dollars per annum ; but as long as the public 
debt of that Province remains under seven million dollars, a deduction equal 
to the interest at five per centum per annum on such deficiency shall be made 
from that allowance of sixty-three thousand dollars. 


The following particulars as to the assumption of the public 
debt of the respective Canadian Provinces by the Dominion 
Government are taken from a very interesting article contributed 
to VoL V. of the “ Encyclopaedia of Canada '' [published in 1899] 
by the Hon. G. E. Foster^ at one time Finance Minister of the 
Dominion. Taking a period of thirty years — from 1867 to 1897 — 
he examines the development of the public debt of Canada. The 
information contained in his article can be divided under two heads. 


Assumption of 
State Debts, 
Canada, 
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(i.) Provincial Debt acinally iaken over bv Ihe Dominion : 

With regard to this Mr. Foster explains tint " in some Provinces 
the debt was comparatively small, whilst in Ontai-io end Quebec 
it was comparatir'ciy large, and the disparity \vas erpiaiised by the 
expedient of assuming a certain proportion of the de’ot of llie latter, 
and by allowing to the former a nominal debt imgcr rlian the 
actuaroiie, the excess of which should remain as an asset of the 
Province with interest at 5 per cent, per aniiuni, until it should be 
absorbed. For the excess of tlie debt of Ontario and (diiehec above 
what was assumed by the Dominion, the Federal Go\a'riiment was 
liable ; but on this excess the Provincial Governments were to 
pay interest to the Dominion at 5 per cent, per annum. In further 
explanation of the classes of debt nientione.fl al:)<;\ax it may be said 
that the division of assumed indebtedness seltkai in 1867 was 
subseqiientb/ altered on various occasions, eitiier b'C'camse i’l itself 
it was considered inequitable, or because it was deemed advisable 
in the interests of the Provinces to grant further relief, or in con-' 
sequence of the admission of new Province's to 11 le Donrinion. 
With these explanations let me examine lirieily the growth, and 
extent of the Federal debt. In 1867, under the Act of Confedera- 
tion, the allocation of assumed indebtedness was as follows : — 


For the Ih-ovinces of Ontario and Quebec 
For the Province of Nova Scotia 
For the Province of New Brunswick 

Total 


Dollars. 
62, 5 cxcocx.) 
8 ,000,000 
y, 000, 000 


77,500,000 


In 1869 a fiirtlier allowance was made to Nova Scotia of I,i86c75(> 
dollars, and this was read into the terms of 1S67 in sucli a way 
that Nova Scotia should be considered as having entered Con- 
federation with a debt of 9,186,756 dollars. In 1870 Manitoba 
was added to* the Union with a debt allov/ance of 472,090 dollars. 
In 1871 British Columbia came into Confederation with a debt 
allowance of 1,666,200 dollars. In 1873 Prince Edward Island 
entered wdth a debt of 4,927,060 dollars. In 1873 Ontario and 
Quebec were allowed the excess of their actual over their assumed 
debt of 1867, v/hich excess amounted to 10,506,089 dollars — i.e., 
the Dominion assumed this in addition to the 62,500,000 dollars 
assumed in 1867 ; and in order to preserve equality, proportional 
increases were, allowed to Nova Scotia, New Brunswick, Manitoba 
and British Columbia. Again, in 1884, re-adjustments veere made 
wliich resulted in increases in the assiiined del)ts of all tlic Pro- 
vinces ; and in 1886 a substantial increase took place in tlie case 
of Mamitoba. . : , • 
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The following table will best illustrate the details and final 
result of the various adjustments above noted : — 


Debt Allowances to Provinces, 

[Dollars]. 


Year. 

Ontario and 
Quebec. 

Nova Scotia. 

New 

Brunswick. 

Manitoba. 

British 

Coiu’.nbia. 

! P, F. 

1 Island. 

1867 .. 

62^00,000 

9,186,756 

7,000,000 

— 





1872 .. 

. — . 

— 

— 

— 

1,666,200 

— 

1873 .. 

10,506,088 

1,344,780 

1,176,680 

55F.447 

280,084 

— 

1874 •• 

— 

— 

— 

— 

— 

4,927,060 

1884 1 

5H97.502 

793,3^8 

604,519 

1 10,825 

83,107 

182,973 

i88s .. i 

1 _ 

^5,420 

— 

— 


— 

1886 .. 

— ® 

— 

: i 

3A13.333 

— 

— 

Total . . 1 

78.403,590 j 

11.330,324 : 

8,781,199 

, 3.775 >oo 5 

2,029,391 

5,110,033 


[N.B. — In this Table Mr. Foster appears to have omitted the allowance of 
472,090 dollars made to Manitoba in 1870.] 

“ The total final indebtedness of, and for, the Provinces assumed 
by the Federal Government is now [July i, 1897] 109,430,148 
dollars — a very considerable portion of the whole public debt of 
Canada. 


{ii.) Public Debt of Canada payable in London, 1867-1897. 

‘^The total debt pa5^able in London in 1867 was 67,069,115 
dollars, of which 34,565,500 dollars — or over one-half — bore 6 per 
cent, interest ; 31,822,282 dollars bore 5 per cent. ; and the remain- 
ing 681,333 dollars wms running at 4 per cent., being a loan guaran- 
teed by the Imperial Government. In 1S72 gi per cent, of the 
loans payable in London bore 4 per cent, interest [guaranteed by 
the British Government] ; 45 per cent, bore five per cent., and 45I 
per cent, ran at six per cent. In 1882 the loans bearing six per cent, 
were only 7I per cent, of the total payable in London, those bearing 
five per cent, were 25J per cent, of the total, wdiilst those bearing 
four per cent, interest were 67 per cent, of the total. By June 30th, 
1897, the whole of the six per cent, bonds had disappeared ; but 
2,433,333 dollars remained of the five per cent, bonds ; 140,856,894 
dollars bore four per cent. ; 24,333,333 dollars bore 3-I per cent., 
and 50,602,241 dollars bore three per cent. In the autumn of that 
year, a loan was placed in London which, including costs and 
charges, bore 2| per cent. — and this latest loan marks the strong 
contrast between 1867 and the present, and emphasises the 
immensely cheaper borrovring as compared with the opening years 
of Confederation/' 


o 
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For the practical working of the iiiiances of the Dominion after 
the assumption of the Provincial Debts, the British North America 
Act established a Consolidated Revenue Fund consisting of all 
duties and revenues over which the respective Legislatures ..... 
before and at the Union had and have power of Appropriation, 
except such portions thereof as are by this Act reserved to the 
respective Legislatures of the Provinces, or are raised by them in 
accordance with the special powers conferred on them by this 
Act.” [Sec. 102.] Further, “ all stocks, cash, bankers' balances 
and securities for money belonging to each Province at the time of 
the Union, except as in this Act mentioned,” were declared to be 
the property of Canada and were to be taken in reduction of the 
Provincial debts [Sec. 107] ; whilst certain public works and 
property of each Province — enumerated iip the 3rd schedule — were 
declared to be the property of Canada [Sec. 108], 


Sec. 105 of the Constitution of Australia says that 

“ The Parliament may take over from the States their public debts as 
existing at the establishment of the Commonwealth, or a proportion thereof 
according to the respective numbers of their people, as shown by the latest 
statistics of the Commonwealth, and may convert, renew or consolidate such 
debts or any part thereof ; and the States shall indemnify the Commonwealth 
in respect of the debts taken over, and thereafter the interest payable in 
respect of the debts shall be deducted^'and retained from the portions of the 
surplus revenue of the Commonwx^aith payable to the several States, or if 
such surplus is insufficient, or if there is no surplus, then the deficiency or the 
whole amount shall be paid by the several States. [TcT/c also Sec. 87.] 

The Constitution of Australia therefore stands mid-way between 
that of the United States and Canada in this respect. The power 
given by Sec. 103 has not yet been exercised, though several 
attempts have been made to put it into force. Messrs. Quick and 
Garran give the following statement of the Public Debt of the 
x\ustraiian States at Federation [based on Coghlan-s Statistics of ths 
seven Colonies, 1900, p. 25] : — 


*CoIoiiy. 

Public Debt. 

indebtedness 
per capita. 

New South Wales . . 

£ 

65.332,993 

£ s, d, 

48 0 0 

Victoria 

49,324,885 

42 4 6 

Queensland . . 

34,349,414 

70 7 9 

South Australia . . . . ^ 

26,156,180 

70 1 6 5 

Western Australia . . 

11,804,178 

66 4 I I 

Tasmania 

8,413,694 

46 3 I 

Total 

*195,381,34+ 

Av. £5^ 2 10 


Annot. Const. Australian Comm., p. 925, 
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CHAPTER XVL 

Amendment of the Constitution. 

The amendment of the Constitution of the United States is United States, 
provided for in Art. V. T — 

“ The Congress, whenever two-thirds of both Houses shall deem it necessary, 
shall propose amendments to this Constitution, or, on the application of two- 
thirds of the several States, shall call a Convention proposing amendments, 
which, in either case, shall be valid to all intents and purposes, as part of this 
Constitution, when ratified by the Legislatures of three-fourths of the several 
States or by Conventions of three-fourths thereof, as the one or the other 
mode of ratification may be proposed by the Congress : Provided that no 
amendment, which may be made prior to the year one thousand eight hundred 
and eight, shall in any manner ahect the first and fourth clauses in the ninth 
Section of the first Article ; and that sio State, without its consent, shall be 
deprived of its equal suffrage in the Senate.” 

Mr. Bryce [American^o^nmonit'eaUh, voL i., cliap. xxxii.] analyses 
the actual amendments which have been made in the Constitution 
under Article V. He points out that all these amendments have 
been proposed and sanctioned in the first of the two alternative 
ways which Article V. lays down for the proposition and ratification 
of amendments. He divides the amendments into four groups. 

The first group, including ten amendments made immediately after the 
adoption of the Constitution, ought to be regarded as a supplement or 
postcript to it, rather than as changing it. They constitute what the Ameri- 
cans, following the English precedent, call a Bill of Rights, securing the 
individual citizen and the States against the encroachments of Federal power.” 

\These ten amendm& 7 its were proposed by the first Congress, having been framed 
by it out of 10$ amendments suggested by various States, and were rati fed by all 
the States but three. They took effect in December, 1791.] '"The second and 
third groups, if a single amendment can be properly called a group [viz., amend- 
ments XL and AT/.], are corrections of minor defects, which had disclosed 
themselves in the working of the Constitution.” [The Kith amendment 
negatived a construction which the Supreme Court had put upon its own 
judicial powers ; the Xllth corrected a fault in the method of choosing 
the President.'] " The fourth group is the only one which marked a political 
crisis and registered a political victory. It comprises three amendments 
[A///., XIV., XV.] which forbid slavery, define citizenship, .secure the suffrage 
of citizens against attempts by States to discriminate to the injury of particular 
classes, and extend Federal protection to those citizens who may suffer from 
the operation of certain kinds of unjust State laws. These three amendments 
are the outcome of the War of Secession, and were needed in order to confirm 
and secure for the future its results. The requisite majority of States was 
obtained under conditions altogether abnormal, some of the lately conquered 
States ratifying whilst actually controlled by the Northern Armies, others as 
the price whicli they were obliged to pay for the re-admission to Congress 
of their Senators and Representatives.” The Thirteenth amendment was 
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proposed by Congress in February, 1865, ratified and declared in force Decem- 
ber, 1865 f the XIVth was proposed by Congress in June, i86c:), ratified and 
declared in force June, 1868 ; the XVth was proposed by Congress February, 
1869, ratified and declared in force March, 1870. The XIVth amendment 
had given the States a strong motive for enfranchising the negroes by cutting 
down the representation in Congress of State" which excluded male 

inhabitants — being citizens of the United States — from the suffrage ; tlie 
XVth went further and forbade ' race, colour or |>revious condition of servi- 
tude ’ to be made a ground of exclusion. The grounds for this bold step were 
succinctly set forth by Senator Willey — of West Virginia — when he said that 
the suffrage was the only sure guarantee the negro could have in many parts 
of the country for the enjoyment of his civil rights ; that it would be a safer 
shield than law, and that it was required by the demands of justice, the princi- 
ples of human liberty and the spirit of Christian civilization. The effect of 
these three amendments was elaborately considered by the vSiipreme Court — 
in 1872 — in the so-called Slaughter-House Cases [16 WalL, 82], the effect of 
which is thus stated by Mr. Justice Miller : ‘ WithHhe exce^'ition of the specific 
provisions in the three amendments for the protection of the personal rights 
of the citizens and people of the United States, and the necessary restrictions 
upon the power of the States for that purpose, with the additions to the power 
of the general government to enforce those provisions, no substantial change 
has been made in the relations of the State Governments to the Federal 
Government.’ ”]. “ The details belong to history : All we need here note is 

that these deep-reaching, but under the circumstances perhaps unavoidable, 
changes were carried through, not by the free-will of the peoples of three- 
fourths of the State, but under the pressure of a majority which had triumphed 
in a great war, and used its command of the military strength and Federal 
Government of the Union to effect purposes deemed indispensable to the 
reconstruction of the Federal system.”* 

Mr. Bryce points out that many other amendments have been pro- 
posed but that very few of these have received the requisite two- 
thirds majority of Congress and that none have actually been ratified. 
Yet “ alterations, though perhaps not large alterations, have been 
needed, to cure admitted faults or to supply dangerous omissions.'’ 
But the process of amendment has been found to be so difficult in 
its practical operation that the actual working of the Constitution 
in this respect has been left to two indirect agencies, viz., the 
interpretation of the Constitution by the Federal Courts and its 
development by usage. 


The Canadian Constitution makes no provision for its own amend- 
ment : though the first sub-section of Section 92 gives the Provincial 
Legislatures power to make laws dealing with '' the amendment 
from time to time, notwithstanding anything in this Act, of the 
Constitution of the Province, except as regards the office of the 
Lieutenant-Governor.’’ Two views may be taken of this omission 
in the British North America Act. The first is that the unlimited 
and undefined nature of the power given to the Dominion Govern- 
ment [under Sec. 91] “ to make laws for the peace, order and good 
government of Canada, in relation to all matters not coming within 
the classes of subjects by this Act assigned exclusively to the 
Legislatures of the Provinces,” would include that of amendment of 
the Act itself. That is to say that the Dominion Paxdiament could 

^ Bryce : American Commonwealth, voL I., pp. 484-485. (The quotations 
in brackets in the text are Byree’s footnotes). 
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pass an amending Act which w'oiild not have to receive the sanction 
of the Imperial Parliament, biit would become the law of Canada 
merel^^ on its being assented to by the Governor-Generah if that were 
possible. As illustra ting this view, a remark of Lord Davey during 
the hearing of Fielding vs. Thomas before the Privy Council ^ may 
be quoted. Upon an observation by Counsel to the effect that : — 
'' The Canadian Parliament has no power at all given to it to alter 
the Constitution of Canada/' Lord Davey said ; — That is a big 
question that it would be unwise to express an opinion upon. There 
is ' peace, order and good government of Canada.' " The second view, 
however, is probably the more correct. It is that the Federal Parlia- 
ment cannot amend the British North America Act ; and this view 
is well expressed by Mr. Bernard Holland f : — '' The Canadian 
Constitution, bejng th(? act of the Imperial Parliament, can only 
be amended by that Parliament, or by the Canadian Parliament 
wnth the permission an i authority of the Imperial Parliament. In 
practice, no doubt, a direct ' reference ’ to the Canadian electorate 
would precede any such amendment, and the Imperial Parliament 
would sanction almost any amendmeiyt upon which the Canadians 
were agreed.” 


The Australian Constitution, * however, forsakes the Canadian Australia, 
precedent and goes back to that of the United States. An amend- 
ment passed as provided by the Constitution need not go before 
the Imperial Parliament but is merely '' presented to the Governor- 
General for the Queen's assent.” Thus the Imperial Parliament, 
in sanctioning the Australian Constitution, has surrendered its 
pow^er of amending that Constitution, although in theory it retains 
the power of amending the Canadian Constitution, and its formal 
consent would be necessary in the latter case.”{ 

Section 128 of the Australian Constitution is that which orovides 
for its amendment. It is as follows : — 

“ This Constitution shall not be altered except in the following manner : — 

The proposed law for the alteration thereof must be passed by an absolute 
majority of each House of the Parliament, and not less than two nor more 
than six months after its passage through both Houses, the proposed law shall 
be submitted in each State to the electors qualified to vote for the election 
of members of the House of Representatives. 

But if either House passes any such proposed law by an absolute majority 
and the other House rejects or fails to pass it, or passes it with any amendment 
to which the first-mentioned House will not agree, and if, after an interval 
of three months, the first-mentioned House in the same or the next session 
again passes the proposed law by an absolute majority with or without any 
amendment wEicli has been made or agreed to by the other House, and such 
other House rejects or fails to pass it, or passes it with any amendment to 
wEich the first-mentioned House will not agree, the Governor- General may 
submit the proposed law as last proposed by the first-mentioned House and 
either with or without any amendments subsequently agreed to by both Houses 
to the electors in each State qualified to vote for the election of the House of 
Representatives. 

^ 1896 A.C., 600. t Inipermm et Libertas, p. 182. 

j Bernard Holland : Impetium et Libertas, p. 1S4. 



AMEi^DMTINT OF TliE CONSTITUTION. 


PART IL 


198 

When a proposed law is submitted to the electors, the vote shall be taken 
n such manner as the Parliament prescribes. But until the qualification of 
electors of members of the House of Representatives becomes uniform through- 
out the Commomvealth, only one-half the electors voting for and against the 
proposed law shall be counted in any State in which adult suffrage ]3revails. 

'‘ And if in a majority of the States a majority of tlic electors voting approve 
the proposed law, and if a majority of all the electors voting also approve 
the proposed law, it shall be presented to the Governor- General for the 
Queen’s assent. 

“No alteration diminishing the proportionate representation of any State 
in either Plouse of the Parliament, or the rainimum number of representatives 
of a State in the House of Representatives, or increasing, diminishing, or 
otherwise altering the limits of the State, or in any manner affecting the 
provisions of the Constitution in relation thereto, shall become law unless the 
majority of electors voting in that State approve the i:>roposed law.” 

Mr, Burgess [“Political Science'' L, p, 57] giwes the following analysis 
of the ultimate governing power under the Australian Constitution 

“ The Common weaJth, as a political entity and a political partnership, is 
outside of. and supreme over the Constitution ; it is outside of, and supreme 
over the Government provided by that Constitution, The Government of 
the Commonwealth, consisting of two sets of legislative, executive and judicial 
departments, central and provincial [i.e., those of the Central Government 
and those of the States] does not constitute the community. At the back of 
the Government lies the amending power — the quasi sovereign organisation 
of the Commonwealth within the Constitution ; at the back of the Common- 
wealth and the Constitution is the British Parliament, its creator and guardian, 
whose legal relationship to it requires that the Commonwealth should be 
described, not as an absolutely foreign organisation, but by some terni indi- 
cating a degree of subordination to that body.” . . , . “ What is really 

meant by such expressions as ‘ Federal State ’ or cFederal Commonwealth/ 
technically inaccurate, is a National State with a Federal GovernmcTit — a 
dual system of government under a common sovereignty. Such a State 
comprehends a population previously divided into a group of independent 
States. Certain causes have contributed to a union of this group of States 
into a single State, and the new State has constructed a government for the 
general aifairs of the whole State, and has left to the old bodies, whose 
sovereignty it has destroyed, certain residuary powers of government, to be 
exercised by them so long as the new State makes no other disposition. The 
old States become part of the Government in the new State and nothing more,” 

Whilst the power of amendment of the Australian Constitution 
thus lies in the people of the Commonwealth, who can exercise it 
in a certain defined manner, subject to the sanction of the Imperial 
Parliament, it is also subject to certain constitutional restrictions, 
which are thus summarised by Messrs. Quick and Garran — 

” No amendment : — 

“ (i) Diminishing the proportionate representation of any State in either 
House of the Parliament. [Secs. 7.24.] ; 

{2) Diminishing the minimum number of representatives of a State in 
the House of Representatives. [Sec. 24.] 

“ (3) Increasing, diminishing, or otherwise altering the limits of a Stale. 
[Sec. 123] : 

“ (4) Affecting the provisions of the Constitutioix in relation to the fore- 
going matters ; 

may be carried unless a majority of the electors voting in the State interested 
approve of the proposed law.” 


* “Annotated Const. Australian Comm.,” p. 991, 
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Messrs. Quick and Garran also supply the following note uuon 
tiie limits of the amending power in the Australian Constitution : — 

" There are no specific limitations upon the scope of the amending power. 
No part of the Constitution is excluded from the possibility of amendment ; 
though amendments of a certain kind require ‘ a species of unanimity ' which 
makes such amendments very difficult. The power of amendment, therefore, 
extends to every part of the Constitution — even to Sec, 128 itself, which 
defines the mode of amendment. 

If, therefore, the Commonwealth were a sovereign and independent State, 
no amendment duly passed in the prescribed form, wmuld be be\mnd its powers ; 
the amending power would have no limits. But the Commonwealth is only 
gwas?'-- sovereign, and the amending power, though above the State Govern- 
ments and above the Federal Government, is below the Imperial Government.''’ 


In German^^ [under Art. 78, Secs, i and 2] amendments of the Germany. 
Constitution are to be made ru/ legislative enactment. If fourteen 
votes are cast against a prop^osed amendment in the Federal Council 
it is considered as rejected ; and '' the provisions of the constitution 
of the Empire by which certain rights are secured to particular 
States of the Union in their relation to the whole, shall only be 
modified with the consent of the States affected.’' 


In Svvutzeriand, tlTe following provisions are made as to the Switzerland, 
amendment of the Constitution. Certain alterations were made in 
the clauses of the Constitution of 1874 dealing with amendments 
by an amendment passed in 1891. These alterations are printed 
below in brackets and italics : — 

'' The Federal Constitution may at any time be [wholly or partially] amended. 

Art. 1 18. 

“ A [toial] revision is secured through the forms required for passing Federal 
laws. Art. 119. 

“ When either House of the Federal Assembly passes a resolution for the 
[total] revision of the Federal Constitution and the other House does not agree ; 
or when 50,000 Swiss voters demand a [totalt] revision, the question whether 
the Constitution ought to be amended is, in either case, submitted to the Swiss 
people, who vote yes or no. If in either case a majority of the Swiss citizens 
who vote pi'onounce in the affirmative, there shall be a., new election ch botli 
Blouses for the purpose of undertaking the revision. Art. 120. 

" [A partial revision may take place by means of the popular initiative, or 
through the forms prescribed for ordinary Federal Legislation. The popular 
initiative consists in a demand by 50,000 Swiss voters for the addition of a new 
Article of the Constitution, or the repeal or modification of certain Constitutional 
Articles already in force] .... Avit, rai. 

" The revised Federal Constitution [or the revised part thereof] shall take 
effect wffien it has been adopted by the majority of Swdss citizens who take 
part in the vote thereon, and by a majority’ of the States. Art. 123.”* 


Vide Appendix E The Referendum in Switzerland.” 
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CHAPTER XVn. 

Admission of New States, 

The Constitution of the United States [Article IV., Section IIL] 
provides that : — 

(i) “ New States may be admitted by the Congress into this Union ; but 
no new State shall be formed or erected within the jurisdiction of any other 
State ; nor any State be formed by the junction of two or more States or 
parts of States, without the consent of the Legislatures of the States concerned, 
as vreli as of the Congress, 

(2} “The Congress shall have "'power to dispose of and make all needful 
rules and regulations respecting the territory or other property belonging to 
the United States ; and nothing in this Constitution shall be so construed as 
to prejudice any claims of the United States or of any particular State.” 

in considering tiie effect of this section, it is important to bear 
in mind the distinction between a “ Territory a,nd a '' New 
State.'' Territory — not included in any State of the Union at the 
time when the Constitution was ratified — but belonging at that 
time to the United States, is regulated, as far as its government 
is concerned, by the second sub-section. To this has been added 
other territory, acquired by the United States as a result either 
of treaty or conquest, which has then become subject to the pro- 
visions of the second sub -section. Out of this territory — either 
held by the United States at the time of the Union, or subsequently 
acquired — new States have from time to time been formed and 
admitted to the Union under the power given to Congress by the 
first sub-section. 

The working of the United States Constitution in this respect 
may thus be considered under two heads : — 

(C) Admission of New States, 

In the first place, Congress may admit a part, or the whole, of 
any territory as a new State under certain specified conditions. 
Thus when Missouri applied for admission as a State in the 
American Union, she was received on the condition that the Con- 
stitution should never be construed to authorise the passage of an 
Act by which any of the citizens of other States should be excluded 
from the enjoyment of any of the privileges and immunities to 
which they were entitled under the Constitution of the United 
States [Benton's Thirty Years' View^ ch. 2], The State of Micliigan 
was admitted to the Union on the condition that she should sur- 
render to the State of Ohio certain territory which had been the 
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subject of dispute between_^ them, and her consent was required 
to be given by a convention of delegates chosen by the peoj.^le for 
the purpose [Campbeirs Hist. Mich., ch. 14]. The State of Arkansas 
was admitted on the condition that its Constitution should never 
deprive any citizen or class of citizens of the right to vote who 
were entitled to vote by the Constitution at the time that instru- 
ment was presented for the approval of Congress [Cooley's Const. 

Law, pp. 192-194].”* 

As to the general principles on which the United States Congress 
has acted as to the admission of New States, '' Congress [says Dr. 

Burgess, Political Science, IL, 163] ought not to pass its enabling 
Act until it is clear that such a population is fulb/ prepared to 
exercise the powers ^f local self-government and to participate in 
the general government. When this moment has arrived, Congress 
ought not to withhold its enabling Act. This is a matter, however 
of political ethics, not of Constitutional law ; and the Congress 
alone must judge when the proper requirements shall have been 
fulfilled to warrant the change from^ centralised to Federal govern- 
ment in any part of the territory rif the United States. I think, 
however, we may say that the Congress is constitutionally bound 
not to clothe with commercial powers any population which is 
unrepublican in its character-^nor, perhaps, any population which 
is unnational in character. But of this character, again, the 
Congress must be the judge. The conclusion is that the Constitution 
recognises no natural right to State powers in any population, but 
views those powers as a grant from the Sovereign, which latter 
emplo^^s the Congress to determine the moment from which the 
grant shall take effect.'' 

As to the effect of the admission of territory as a new State, it 
has been decided in a number of casesf that prior laws of Congress 
in relation to the territories and their government have no force in 
the new State after its admission and the adoption of a Constitution, 
unless they are adopted by that Constitution. [Baker : Annotated 
Const, of U.S., p. 164.] 

(ii.) The Government of Territories. 

The power of Congress over territories is general and plenary, Territories, 
arising under the powers granted in this section [III.], as well as 
being derived from the power to acquire territory, which latter 
right arises from the power to declare war and make treaties of 
peace." [Mormon Church vs. United States, 136 U.S,, i.] All 
territory within the jurisdiction of the United States not included 
in any State must, necessarily, be governed by or under authority 
of Congress. The territories bear much the same relation to the 
general government that counties do to the States, and Congress 
may legislate for them as States do for their respective municipal 

Annot. Const. Australian Comm., p. 970. 

j Permoli vs. First Municipality, 3 How., 589 ; Strader vs. Graiiam, 10 
How., 94 ; Scott vs. Sandford, 19 How., 491 ; Woodbum v$. Kilburn Manii- 
fact. Co., S.C. I Biss., 546. 
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sub-divisions.” [National Bank vs. Cotmty of Yanktown, loi U.S. 
129.] “ The Constitutional powers of CongTess to enact 

for the government of the territories has passed beyond the stage 
of controversy to final judgment. The people of the United States, 
as sovereign owners of the national territories, have supreme powc^T 
over them and their inhabitants.'' [Murray vs. Ramsey, 114 U.S.., 


Mr. Bryce [A?nerican ConimmweMtJi, Vol. IL, pp. 20*8-210] 
analyses tiie method of government which has been devised lor the 
territories by Congress. He points out that the Territory neb 
included in '"the thirty-eight States of the Union amounts to 
1,460,624 square miles, divided a.s follows : — 


Eight organised territories, viz., Dakota, Wyoming, 
Montana, Idaho, Washington, Utah, Arizona, New 
Mexico 

Two unorganised territories, viz.: 

Alaska 

Indian Terr. W. of Arkansas 
The Federal Dist. of Columbia . 


S59>32 5 sq. miles. 


53T409 

69,830 

;o 


Of these the eight organised territories are far the most important. 
Their government rests on Federal Statutes, vdiich take tlie place 
of State Constitutions. They each have a locaJ Legislature witli 
powers which are limited by Federal Statutes ; a Governor, and a 
judiciary* They are not represented in the United States Senate, 
but the House of Representatives admits a defegate from each of 
them to sit and speak, but not to vote. The Governor can veto 
Acts of the Legislature, and Congress lias full power of disallowance 
over Acts so passed. In This respect the government of the terri- 
tories resembles that of British Colonies. Self-government is 
firactically enjoyed hy the territories, despite the supreme authorit3/ 
of Congress, just as it is enjo^^ed by Canada and the Australian 
Colonies of Great Britain despite the legal right of tlie British 
Parliament to legislate for every part of the Queen's Donihiions, 
The want of a voice in Congress and Presidential elections, and the 
fact that the Governor is set over them hy external power, are not 
felt to be practical grievances, partly of course because these young 
communities are too small and too mucli absorbed in the work of 
developing the country to be keenly interested in national politics." 


The Federal Constitution of Australia offers a much closer 
analogy to that of the United States, as far as the admission of new 
States is concerned, than does that of Canada. It will be con- 
venient, therefore, to consider it here. The relevant sections are r-— • 

12 1. The Parliament may admit to the Commonwealth or establish new 
States, and may npon snch admission or establishment make or impose such 
terms and conditions, including the extent of representation in either House 
of the Parliament, as it thinks fit. 


^ These cases are cited by Baker : Annot. Const U.S., pp. 165, 166. 
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122. The Parliament may make laws for the government of any lerriiory 
surrendered by any State to and accepted by the Commonwealth, or of any 
territory placed by the Queen under the authority of and accepted by the 
Commonwealth, or otherwise acquired by the Commonwealth, and may allow 
the representation of such territory in either House of the Parliament to the 
extent and on the terms which it thinks fit. 

123. The Pmliament of the Commonwealth may, with the consent of the 
Parliament of a State, and the approval of the majority of the electors of the 
State voting upon the question, increase, diminish, or otherwise cater the 
limits of the State, upon such terms and conditions as may be agreed on, and 
may, with the like consent, make provision respecting the efi'ect and operation 
ox an}^ increase or diminution or alteration of territory in relation to an}' 
State affected. 'iT.aljf'i •' 

124. A new State may be formed by sepaiatioii of territory from a State, 
but only with the consent of the Parliament thereof, and a new State may be 
formed by the union of* two or more States or parts of States, but only with 
the consent of Uie Parliaments of the States affected. 

One or two points in these sections require comnieiit. As to the 
method of government of territories, the Australian Parliament 
has power to allow representatives of such territories to become 
members of, and to vote in, the Federal Parliament ; vTiereas in 
the United States the territories cailhot return members to Congress, 
though they arc represented there by delegates who ha-ve no vote. 
The meaning of the word '' territories in tlie Australian Constitu- 
tion would seem to be the same as in th-at of the United States, for 
Clause VI. of the covering Act de tines ‘‘ States '' as meaning : 

Such of the Colcgiies of New South Vvaies, New Zealand, Queensland, 
Tasmania, Victoria, Western Australia and South Australia, including the 
northern territory of South Australia, as for the time being are parts of the 
Commonwealth, and such Colonies or Territories as may be admitted into or 
established by the Commonwealth as States.” 

It is, therefore, clear that when the Australian Constitution refers 
to territories, it means country within the jurisdiction of the Com- 
monwealth and not forming part of a State. Such territory may 
be acquired by the Commonwealth in three ways : 

{a) Surrendered by a State and accented bv the Commonwealth. [Sec. 
III.] 

{h) Placed by the Queen under the authority of, and accepted by the 
Commonwealth. [Sec. 122.] 

[c] Otherwise acquired by the Comrnomvealth. [Sec. 122.] 

When acquired in either of these three wa^/s, territories pass — as 
in the United States — under the direct jurisdiction of the Federal 
Parliament ; and the Constitution contemplates such territories 
as being, so to speak, in a condition of political tutelage preparatory 
to their attaining, when fit to do so, the full political status (d 
States. 

With regard to the admission of new States, the Federal Con- 
stitution of Australia makes a distinction between original. States 
— i.e., States which were members of the Commonwealth at its 
formation — and States subsequently admitted. It difiers from 


Territories* 


Hew States. 
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the Constitution of the United States in giving original States 
certain privileges which States subsequently admitted (-annot 
claim as of right. Thus : — 

(а) The right of equal representation in the Senate applies only to Original 

States. 

{b) The provision that each State shall have at least five inembcrs in tiie 
House of Representatives applies only to Original States. 

{c) It is very doubtful whether the |)roportional representation of Stales 
in the House of Representatives — though expressed without quali- 
fication in Sec, 24 — is not subject, in the case of new States, to the 
right of the Federal Parliament [under Sec. 121] to make or 
impose such terms and conditions, including the extent of repre- 
sentation in either House of the Parliament, as it tiiinks fit.’’ 

As to new States which may be admitted, Sec. I2i‘‘ con templates 
two kinds : — 

(1) States which, prior to their entry into the Commonweaitin 
were already duly-constituted Colonies. 

{a) Australian Colonies not Original States, of which New Zealand is the 
only example. 

(б) Colonies erected, or to be erected, in other dominions of the Crown, 

e.g., New Guinea and Fiji. 

o 

(2) States established in the jurisdiction of the Commonwealth : 

{a) Territories raised to the condition of States. ^ 

(6) New States created out of States already in existence, by sub-division 
or otherwise, as contemplated in Secs. 123 and 124. 


The Canadian legislation on the subject of the admission of new 
Provinces of, and the addition of territory to, the Dominion, is as 
follows : — 

(A) Sec, 146, B,N.A. Act, 1867 : — 

“ It shall be lawful for the Queen, by and with the advice of Her Majesty’s 
Most Honourable Privy Council, on addresses from the Houses of the Parlm- 
ment of Canada and from the Houses of the respective Legislatures of the 
Colonies or Provinces of Newfoundland, Prince Edward Island and British 
Columbia, to admit those Colonies or Provinces or any of them into the 
Union, and, on address from the Houses of the Parliament of Canada, to 
admit Rupert’s Land and the North-West Territory, or either of them, into 
the Union, on such terms and conditions in each case as are in the addresses 
expressed and as the Queen thinks fit to approve, subject to the provisions 
of this Act ; and the provisions of any Order in Council in that behalf shall 
have effect as if they had been enacted by the Parliament of the United 
Kingdom of Great Britain and Ireland.” 


(ii.) This section was subsequently amended by The British 
North America Act, 1871 : The preamble set out that doubts 
have been entertained respecting the powers of the Parliament of 
Canada to establish Provinces in territories admitted, or to be 
admitted, into the Dominion of Canada, and to provide for the 
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representation of such Provinces in the said Parliament and that 
'' it is expedient to remove' such doubts and to vest such powers in 
the said Parliament.” The Act provided that : — 

(a) As to the government of territories : 

The Parliament of Canada from time to time make provision for the 
administration, peace, order and good government of any territory not for 
the time being included in any Province.” [Sec. 4.] 

[h) As to the Establiskment and Consiimtion of Provinces : 

" The Parliament of Canada may from time to time establish new Provinces 
in any territories forming for the time being part of the Dominion of 
Canada, but not included in any Province thereof, and may, at the time of 
such establishment, make provision for the constitution and administration 
of any such Proviiice^and for the passing of laws for the peace, order and 
good governmflint of such Province, and for its representation in the said 
Parliament. [Sec. 2.] 

“ The Parliament may from time to time, with the consent of the Legisla- 
ture of any Province of the said Dominion, increase, diminish or otherwise 
alter the limits of such Province, upon such terms and conditions as may be 
agreed to by the said Legislature, and^Anay, with the like consent, make 
provision respecting the effect and ope|ation of any such increase or diminu- 
tion or alteration of territory in relation to any Province affected thereby.” 

[N.B. — Prior to the passing of this Act, the Dominion Parliament 
had already provided for the®admission of Manitoba as a Province, 
and for the temporary government of Rupert's Land and the 
North-Western Territory when united with Canada. This Act 
guaranteed the continued validity of these provisions.] 

(iii.) The British North America Act of 1867 had made certain 
limitations [Secs. 22, 28, 37, 51. 147] upon the number of members 
of the Senate, and the representation of Provinces in the House of 
Commons, of the Dominion. 

It was therefore necessary to pass The British North America Representation 
Act, 1886. The preamble to this Act sets out that “ it is expedient Terruories. 
to empower the Parliament of Canada to provide for the representa- 
tion in the Senate and House of Commons of Canada, or either of 
them, of any territory which for the time being forms part of the 
Dominion of Canada, but is not included in any Province.” The 
Act proceeds to give the Dominion Parliament povxr “ to make 
provision for the representation in the Senate and House of Com- 
mons of Canada, or either of them, of any territories which for the 
time being form part of the Dominion of Canada, but are not 
included in any Province thereof.” 

The Act then goes on to safeguard any Act already passed by Number of 
the Parliament of Canada for that purpose and not disallowed by Senators and 
the Queen. Further, it declares “ that any Act passed by the House 
Parliament of Canada, whether before or after the passing of this of Commons. 
Act, for the purpose mentioned in this Act, or in The British North 
America Act, 1871, has effect notwithstanding anything in The 
British North America Act, 1867 ; and the number of Senators or 
the number of members of the House of Commons specified in the 
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last-mentioned Act is increased by the number oi Senators or of 
members, as the case may be, ])rovidcd by any such Act of the 
Parliament of Canada for the representation of any Provinces or 
territories of Canada.” 

[Thus the conflict between the sections of the Act of 1S67 which 
limited the number of members of either House of the Dominion 
Parliament, and the Acts of 1871 and 1886 increasing the nuraber 
of such members, was reconciled. The actual representation of 
the Provinces and territories in the Dominion IHrliament are given 
on p. 185.] 


The creation of new Provinces of, and the additioif of new terri- 
tory to, the Dominion of Canada is therefore a subject of some 
complexity. What has actually taken place can best be described 
by dividing the subject into three heads : — 

(C) Addition of new territory to lAe Dominion. 

As to this, the provisions of Sec, 146 of The British North America 
Act of 1867 applied only to RupcrPs Land and the North-West 
Territoiy. That section provided that they could be added to the 
Dominion by Order in Council based on an address from the 
Dominion Parliament. Such an Order in Council, admitting them 
as Territories, was issued on 23rd June, 1870. 

There is, however, no legislative provision for the addition of 
new territory — not comprised in Rupert’s Land or the North-West 
Territory — to the Dominion- But the absence of such definite 
legislative provision has, as a matter of actual practice, been 
ignored. Thus on the 31st July, x88o, in compliance with the 
prayer of an address from the Parliament of Canada, dated the 
3rd May, 1878, an Order in Council was issued annexing to the 
Dominion from ist September, 1880, such British Possessions in 
North America [other than Newfoundland] as were not previously 
included in the Dominion. 

t 

(ii.) Creation of new Provinces out of Dominion territory. 

It was upon this point that a doubt arose as to the power of the 
Dominion Parliament. In the year 1870 an Act was passed by 
that Parliament creating Manitoba a Province of the Dominion, 
from the I5tii July, 1870 — from the same date as that upon 
which the whole of Rupex't’s Land [of which. Manitoba was a part] 
was added as a teridtory to the Dominion by the Order in Council 
referred to above. There was, hov/ever, nothing in the Act of 
1867 to justify the Dominion Parliament in creating a Province 
out of territory which was already part of the Dominion, and it was 
doubtless for this x-eason that The British North America Act of 
1871 was passed by the Imperial Government. That Act gave the 
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Dominion Parliament power to raise the whole or part of territory 
into a Province, and expressly jiistihed the Act of the Dominion 
Parliament in relation to the creation of the Province of Manitoba. 
The power given by the Act of 1871 has been exercised by the 
Dominion Parlianaent in the creation and admission into the 
Dominion of the two Provinces of Alberta and Saskatchewaii from 
the ist September, 1905. 

{Hi.) Admission of States not within the Dcmimon as Provinces of 
the Dominion. 

Sec. 146 of The British North America Act, 1867, expressly 
contemplates the admission of Newfoundland, Prince Edward 
Island and British Columbia as Provinces of the Dominion, b}-^ 
means of Orders in Council to be promulgated by the Imperial 
Parliament upon the request of both the Dominion and the local 
Legislatures. Newfoundland has never been admitted. But 
British Columbia was admitted by Order in Council of the i6th 
May, 1871, and Prince Edwmd Is]a7?d Order in Council dated 
26th June, 1873. As to the admisL^on of these Provinces, it should 
be observed that the Canadian Constitution makes no discrimination 
between States which were original members of the Union and 
those which joined subsequently ; for though The British North 
America Act, 1867, made certain limitations on the representation 
of new Provinces in the Dominion Parliament, these were abolished 
by the Act of 1886.'^ 


^ The position of the Hudson’s Bay Company in relation to the admission 
of Rupert’s Land to the Dominion, as defined and settled by The Rupert 
Land Act, 1868, and the Canada (Rupert’s Land) Loan Act, 1869, is worthy 
of study. The acts are printed in Wheeler’s Confederation Law of Canada, 
pp. 755 and 762. 

Nbte also the case of St. Catherine'' s Milling and Lumbar Co. vs. The Queen 
[Confed. Law. Can., p. 94] as iilustrating the position of the Indian Territories ; 
and RieVs case [Id., p. 538] as to the power of the Dominion Parliament to 
egi slate for territories. 
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UNION CONSTITUTIONS. 


CONSTITUTION OF THE UNITED STATES 
OF AMERICA. 


We, the people of the United States, in order to form a more 
perfect -anion, estakilish justice, ensure domestic tranquility, 
provide for tlih common defence, promote the general welfare, and 
secure the blessings of liberty to ourselves and our posterity, do 
ordain and establish this Constitution for the United States o'l 
America. 

ARTICLE,/!. 

Sectio^ I. 

I. All legislative powers herein granted shall be vested in a 
congress of the United Sta.tes, which shall consist of a senate and 
house of representatives. 

Section 2. 

1. The house of i:epresentatives shall be composed of members 
chosen every second year by the people of the several states, and 
the electors in each state shall have the qualifications requisite for 
electors of the most numerous branch of the state legislature. 

2. No person shall be a representative who shall not have 
attained to the age of twent^^^-five years, and been seven years a 
citizen of the United States, and who shall not, wRen elected, be 
an inhabitant of that state in which he shall be chosen. 

3. Representatives and direct taxes shall be apportioned among 
the several states which may be included within this Union, 
according to their respective numbers, which shall be determined 
by adding to the whole number of free persons, including those 
bound to service for a term of years, and excluding Indians not 
taxed, three-fifths of all other persons. The actual enumeration 
shall be made within three years after the first meeting of the 
congress of the United States, and within every subsequent tei*m 
of ten years, in such manuxer as the}/ shall by law direct. The 
number of representatives shall not exceed one for every thirty 
thousand, but each state shall have at least one representative ; 
and, until such enumeration shall be made, the state of New 
Hampshire shall be entitled to choose three, Massachusetts eight, 
Rhode Island and Providence Plantations one, Connecticut five. 
New York six, New Jersey four, Pennsylvania eight, Delaware one, 
Maryland six, Virginia ten, North Carolina five, South Carolina 
five, and Georgia three . 

4. When vacancies happen in the representation from an}/ state^ 

p 
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the executive authority thereof shall issue writs of election to fill 
such vacancies, 

5. The house of representatives shall choose their speaker and 
other oiFicers, and shall have tlie sole power of inipeachinent. 

Section 3. 

1. The senate of the United States shall be composed of two 
senators from each state, chosen tlie legislature tliex'^eof, for six 
years ; and each senator shall have one vote. 

2. Immediately after they shall be assembled, in consequence of 
the first election, they shall be divided as equally as may be into 
three classes. The seats of the senators of tlie first class shall be 
vacated at the expiration of the second year, of the second class at 
the expiration of the fourth year, and of the tliird class at the 
expiration of the sixth year, so that one-third may lie chosen every 
second year ; and if vacancies happen, by resignation or otherwise, 
during the recess of /the legislature of any state, the executive 
thereof may make tem.porary appointments, until the next meeting 
of the legislature, which shall then fill such vacancies. 

3. No person shall be a senator who shall not have attained to 
the age of thirty years, and be^n nine years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that 
state for which he shall be chosen. 

4. The vice-president of the United States shall be president of 
the senate, but shall have no vote unless they be equally divided. 

5. The senate shall choose their other officers, and also a 
president pro tempore^ in the absence of the vice-president, or 
when he shall exercise the office of president of the United States. 

6. The senate shall have the sole power to try all impeachments. 
When sitting for that purpose, they shall be on oath or affi.rrnation. 
When the president of the United States is tried, the chief justice 
shall preside ; and no person shall be convicted without the con- 
currence of tv/o-thirds of the members present. 

7. Judgment, in cases of impeachment, shall not extend further 
than to removal from office, and disqualification to liold and enjoy 
any office of honour, trust, or profit, under the United States ; but 
the party convicted shall nevertheless be liable and subject to 
indictment, trial, judgment, and punishment, according to law. 

Section 4, 

1. The times, places and manner of holding elections for 
senators and representatives, shall be prescribed in each State by 
the legislature thereof ; but the congress may at any time, by law, 
make or alter such regulations, except as to the place of choosing 
senators. 

2. The congress shall assemble at least once in every year, and 
such meeting shall be on the first Monday in December, unless 
they shall by law appoint a different day. 

Section 5. 

I. Each house shall be the judge of the elections, returns, and 
qualifications of its own members, and a majority of each shall 
constitute a quorum to do business ; but a smaller number may 
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adjourn from day to day, and may be authorised to compel the 
attendance of absent members, in such manner, and under such 
penalties, as each house may provide. 

2. Each house may determine the rules of its proceedings, 
punish its memhers for disorderly behaviour, and, with the con- 
currence of two-thirds, expel a member. 

3. Each house shall keep a journal of its proceedings, and from 
time to time publish the same, excepting such parts as may, in 
their judgment, require secrecy ; and the yeas and nays of the 
members of either house on any question shall, at the desire of 
one-fifth of those present, be entered on the journal. 

4. Neither house, during the session of congress, shall, without 
the consent of the other, adjourn for more than three days, nor to 
any other place tha?» that in which the two houses shall be sitting. 

® Section 6. 

1. The senators and representatives shall receive a compensation 
for their services, to be ascertedned by lawg and paid out of the 
treasury of the United States, They shall, in all cases, except 
treason, felon}/, and breach of the place, be privileged from arrest 
during their attendance at the session of their respective houses, 
and in going to and returning from the same ; and for any speech 
or debate in either house, they shall not be questioned in any other 
place. 

2. No senator or representative shall, during the time for which 
he was elected, be appointed to any civil office under the authority 
of the United States, which shall have been created, or the emolu- 
ments whereof shall have been increased during such time ; and no 
person holding any office under the United States, shall be a mem- 
ber of either house during his continuance in office. 

Section 7. 

1. All bills for raising revenue shall originate in the house of 
representatives ; but the senate may propose or concur with 
amendments, as on other bills. 

2. Every bill which shall have passed the house of represen- 
tatives and the senate shall, before it becomes a law, be presented 
to the president of the United States ; if he approve he shall sign 
it, but if not he shall return it, with his objections, to that house 
in which it shall have originated, who shall enter the objections 
at large on their journal, and proceed to reconsider it. If, after 
such reconsideration, two-thirds of that house shall agree to pass 
the bill, it shall be sent, together with the objections, to the other 
house, by which it shall likewise be reconsidered, and, if approved 
by two-thirds of that house, it shall become a law. But in all 
such cases the votes of both houses shall be determined by yeas 
and nays, and the names of the persons voting for and against the 
bill shall be entered on the journal of each house respectively. If 
any bill shall not be returned by the president within ten days 
(Sundays excepted) after it shall have been presented to him, the 
same shall be a lav/, in like manner as if he had signed it, unless 
the congress, by their adjournment, prevent its return, in which 
case it shall not be a law. 
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3. Every order, resolution, or vote, to which tIie'''conciirreiice'’:ot 
the senate and house of representatives* ina;y l>e necessary (except 
on a question of adjournment), shall be presented to the president 
of the United States; and, before the same shall take eficct, shall 
be approved by him, or, being disapproved by him, shall be re- 
passed by two-thirds of the senate and house of representatives, 
according to the rules and limitations prescribed in the case, of a 
bill. 

Section 8. 

The congress shall har^e power : — 

1. To lay and collect taxes, duties, imposts, and excises, to pay 
the debts and provide for the common defence and general welfare 
of the United States ; but ail duties, imposts^^and excises shall be 
uniform throughout the United States : 

2. To borrow money on the credit of the United States : 

3. To regulate commerce with foreign nations, and among tlie 
several states, and with the Indian tribes : 

4. To establish an unifonu rule of naturalisation, and uniform 
laws on the subject of bankruptcies, throughout the United States : 

5. To coin moneys regulate ’':he value thereof, and of foreign 
coin, and fix the standard of weights and measures : 

6. To provide for the punishment of counterfeiting the securities 
and current coin of the United States : 

7. To establish post-offices and post -roads : 

8. To promote the progress of science and useful arts, by 
securing, for limited times, to authors and inventors, the exclusive 
right to their respective writings and discoveries : 

Q. To constitute tribunals inferior to the supreme court : 

10. To define and publish piracies, and felonies committed on 
the high seas, and offences against the law of nations : 

11. To declare war, gra.nt letters of marque and reprisal, and 
make rules concerning captures on land and water : 

12. To raise and support armies, but no appropriation of money 
to that use shall be for a longer term than two years : 

13. To provide and maintain a navy : 

14. To make rules for the government and regulation of the 
military and naval forces : 

15. To provide for calling forth the militia to execute the laws 
of the Union, suppress insurrections, and repel invasions : 

16. To provide for organising, arming, and disciplining the 
militia, and for governing such part of them as may be employed 
in the service of the United States, reserving to the states 
respectively the appointment of the officers, and the authority of 
training the militia according to the discipline prescribed by con- 
gress : 

17. To exercise exclusive legislation in all cases whatsoever, 
over such district (not exceeding ten miles square), as may, by 
cession of particular states, and the acceptance of congress, become 
the seat of government of the United States, and to exercise like 
authority over all pees purchased by the consent of the legislala- 
ture of the state in which the same shall be, for the erection of 
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forts, magazines, arsenals, dock-yards, and other needful build- 
ings : And 

i8. To make ^ all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other powers 
vested by this Constitution in the government of the United States, 
or in any department or ofhcer thereof. 

Section 9. 

1. The migration or importation of such persons as any of the 
states now existing shall think proper to admit, shall not be pro- 
hibited by the congress prior to the ^^^ear one thousand eight hundred 
and eight, but a ta.x or duty may be imposed on such importation, 
not exceeding t\n c 4 ollars for each person. 

2. The privilege of the writ of habeas corpus shall not be 
suspended, unless when in cases of rebellion or invasion the public 
safety may require it. 

3. No bill of attainder or ca post facto law shall be passed. 

4. No capitation, or other direct tax shall be laid, unless in 

proportion to the census, or enumeration hereinbefore directed to 
be taken. 5, 

5. No tax or dut^^ shall be laid on articles exported from any 
state. No preference shall be given, by any regulation of com- 
merce or revenue, to the ports of one state over those of another ; 
nor shall vessels bound to or from one state be obliged to enter, 
clear, or pay duties in another. 

6. No money shall be drawn from the treasury, but in conse- 
quence of appropriations made by law ; and a regular statement 
and account of the receipts and expenditures of all public money 
shall be published from time to time. 

7- No title of nobility shall be granted by the United States : 
And no person holding any office of profit or trust under them 
shall, without the consent of the congress, accept of any present, 
emolument, office, or title of any kind whatever, from any king, 
prince, or foreign state. 

Section 10. 

1. No state shall enter into ony treaty, alliance, or confedera- 
tion ; grant letters of marque and reprisal ; coin mone};’ ; emit 
bills of credit ; make anwdhing but gold and silver coin a tender 
in pa3nnent of debts ; pass any bill of attainder, ex post facto law, 
or law impairing the obligation of contracts, or grant any title of 
nobility. 

2. No state shall, without the consent of the congress, lay any 
imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws ; and the net 
produce of all duties and imposts, laid by any state on imports or 
exports, shall be for the use of the treasury of the United States ; 
and all such laws shall be subject to the revision and control of 
the congress. No state shall, without the consent of congress, lay 
an}? duty of tonnage, keep troops, or ships of war, in time of peace, 
enter into any agreement or compact with another state, or with 
a foreign power, or engage in war, unless actually invaded, or in 
such imminent danger as will not admit of delay. 
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ARTICLE 11 . 

Section i, 

1. The executive power shall be vested in a president of the 
United States of America. He shall hold his office during the term 
of four years, and together with the vice-president, chosen for the 
sam.e term, be elected as follows : — 

2. Each state shall appoint, in such manner as the legislature 
thereof may direct, a number of electors equal to the whole number 
of senators and representatives to which the state may be entitled 
in the congress ; but no senator or representative, or person hold- 
ing an office of trust or profit under the Urfitec States, shall be 
appointed an elector. 

3. The electors shall meet in their respective states, and vote 
by ballot for two persons, of whom one at least shall not be an 
inhabitant of the same state with themselves. And they shall 
make a list of all the persons voted for, and of the number of votes 
for each ; which list they shall sign and certify, and transmit, 
sealed, to the seat of the governfnent of the United States, directed 
to the president of the senate. The president of the senate shall, 
in the presence of the senate and house of representatives, open 
all the certificates, and the votes shall then be counted. The 
person having the greatest number of votes shall be the president, 
if such number be a majority of the whole number of electors 
appointed ; and if there be more than one who have such majority, 
and have an equal number of votes, then the house of representa- 
tives shall immediately choose by ballot one of them for president ; 
and if no person have a majority, then, from the five highest on 
the list the said house shall in like manner choose the president. 
But in choosing the president the votes shall be taken by states, 
the representation from each state having one vote ; a quorum 
for this purpose shall consist of a member or members from two- 
thirds of the states, and a majority of all the states shall be necessary 
to a choice. In every case, after the choice of the president, the 
person having the greatest number of votes of the electors shall be 
the vice-president. But if there should remain two or more who 
have equal votes, the senate shall choose from them by ballot the 
vice-president. 

4. The congress may determine the time of choosing the electors, 
and the day on which they shall give their votes ; which day shall 
be the same throughout the United States. 

5. No person, except a natural-born citis^en, or a citizen of the 
United States at the time of the adoption of this Constitution, 
shall be eligible to the office of president ; neither shall any person 
be eligible to that office who shall not have attained to the age of 
thirty-five years, and been fourteen years a resident within the 
United States. 

6. In case of the removal of the president from office, or of his 
death, resignation, or inability to discharge the powers and duties 
of the said office, the same shall devolve on the vice-president, 
and the congress may by law provide for the case of removal, 
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death, resignation, or inability, both of the president and vice- 
president, declaring what officer shall then act as president, and 
such officer shall then act accordingly, until the disability be re- 
moved, or a president shall be elected. 

7. The president shall, at stated times, receive for his services 
a compensation, which shall neither be increased nor diminished 
during the period for v/hich he sheJl have been elected, and lie 
shall net receive within that period any other emolument from 
the United States or any of them. 

8. Before he enter on the execution, of his office, he shall take 
the iollowing oath or affirmation : 

9. '‘I do sol^nniy swear (or affirm) tliat I will faithfuJh/ execute 
the office of preilide?it of the United vStates, and will, to the best of 
my ability, preseiwe, protect, card defend the Constitution of the 
United States.’' 

Section 2. 

1. The president shall be comma.nder-in-chief of the army and 
navy of the United States, and of the militia of the several states, 
when called into the actual service of the United States ; he may 
require the opinion, in writing, of the principal officer in each of 
the executive departments, upon any subject relating to the duties 
of their respective offices, and shall have power to grant reprieves 
and pardons for offences a^gainst the United States, except in cases 
of impeachment. 

2. He shall have power, by and with the advice and consent 
of the senate, to make treaties, provided two-thirds of the senato.rs 
present shall concur ; and he shall nominate, and, by and with 
the advice and consent of the senate shall appoint ambassadors, 
other public ministers and consuls, judges of the supreme court, 
and all other oflicers of the United States, ' whose appointments 
herein are not otherwise provided for, and which shall be estab- 
lished by law : but the congress may by law vest the appointment 
of such inferior officers, as they think proper, in the president 
alone, in the courts of law, or in the heads of departments. 

3. The president shall have power to fill up all vacancies that 
may happen during the recess of the senate, by granting com- 
missions, which shall expire at the end of their next session. 

Section 3. 

I. He shall from time to time give to the congress information 
of the state of the Union, and recommend to their consideration 
such measures as he shall judge necessary and expedient ; he 
may, on extraordinary occasions, convene both houses, or either 
of them, and in case of disagreement between them with respect 
to the time of adjournment, he may adjourn them to such time 
as he shall think proper ; he shall receive ambassadors and other 
public ministers ; he shall take care that the laws be faithfully 
executed and shall commission ail the officers of the United States. 

Section 4. 

I. The president, vice-president, and all civil officers of the 
United States shall be removed from office on impeachment for. 
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and conviction of, treason, bribery, or'otber Ingli crimes and niis- 
demeanors. 

ARTICLE IIL 

Section i. 

I. The judicial power of the United States shall be vested in. 
one Supreme Court, and in such inferior courts as the congress 
may from time to time ordain a.nd establish. The Judges, both 
of the supreme and Inferior courts, shall hold tlieir offices during 
good behaviour, and shall, at stated times, receive for their services 
a compensation, which shall riot ])e diminished during their con- 
tinuance in office. 

Section 2. 

1. The judicial power shall extend to all cases, in law and 

equity, arising under this Constitution, the laws of the United 
States, and treaties made, or which shall be made, under their 
authority ; to all cases affecting ambassadors, other public ministers, 
and consuls ; to all cases of admiralty and maritime jurisdiction ; 
to controversies to which the ynited States shall be a party ; to 
controversies between two or more states, between a state and 
citizens of another state, between citizens of different states, 
between citizens of the same state claiming lands under grants of 
different states, and between a state, or the citizens tliereof, and 
foreign states, citizens, or subjects. ^ 

2. In all cases affecting ambassadors, other public ministers, 
and consuls, and those in which a state shall be a party, the supreme 
court shall have original jurisdiction. In all the other cases before 
mentioned, the supreme court shall have appellate jurisdiction, 
both as to law and fact, with such exceptions, and under such 
regulations, as the congress shall make. 

3. The trial of all crimes, except in cases of im])eachment, shall 
be by jury ; and such trial shall be Iield in the state where the 
said crimes shall have been committed ; but when not committed 
within any state, the trial sliail be at such place or yilaces as the 
congress may by hruce directed. 

Section 3. 

1. Treason against the United States shall consist only in levy- 
ing w^ar against them, or in adhering to their enemies, giving them 
aid and comfort. No person shall be convicted of treason unless 
on the testimony of two witnesses to the same ovei't act, or on. con- 
fession in open court. 

2. The congress shall have power to declare the punishment of 
treason, but no attainder of treason shall work corruption of blood, 
or forfeiture of life except during the life of the person attained. 

ARTICLE IV. 

Section i. 

I. Full faith and credit shall be given in each state to the public 
acts, records, and judicial proceedings of every other state. And 
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the congress may '03/ generarl laws prescribe the manner in which 
such acts, records, and proceedings shall be proved, and the* effect 
thereof. 

Section 2. 

1. Ihe citizens of each state shall be entitled to all privileges 
and immunities of citizens in the several states. 

2. A person charged in an 37 state with treason, felony, or otlier 
crime, who shall flee from justice, a.nd be found in ano trier state, 
shall, on demand of the executive authority of the stare from 
wdiich he fled, be delivered up, to be removed to the state hardiig 
jurisdiction of tl^e crime. 

3. No person service or labour in one state, under the 

laws thereof, escaping into another, shall, in consequence of any 
law or regulation therein, be discharged from such service or laliour, 
but shall be delivered up on claim of the party to whom such ser- 
vice or labour may be due. 

Section 3. 

1. New states may be admitted by the congress into this Union ; 
but no new state shall be formed oi» erected within the jurisdiction 
of any other state ; nor any state be formed by the junction of 
two or more states, or parts ol states, without the consent of the 
legislatures of the states concerned, as well as of the congress, 

2. The congress shall have power to dispose of and make all 
needful rules and* regulations respecting the territory or other 
property belonging to the United States ; and nothing in this 
Constitution shall be so construed as to prejudice am/ claims of 
the United States, or of any particular state. 

Section 4. 

I. The United States shall guarantee to every state in this 
Union a republican form of government, and shall protect each 
of them against invasion ; and on application of the legislature, 
or of the executive (whem the legislature cannot be convened) 
against domestic violence. 


ARTICLE V. 

I. The congress, whenever two-thirds of both houses shall deem 
it necessary, shall propose amendments to this Constitution, or, 
on the application of the legislatures of two-thirds of the several 
states, shall call a convention for proposing amendments, which, 
in either case, shall be valid to all intents and purposes, as part ol 
this Constitution, when ratified by the legislatures of three-fourths 
of the several states or by conventions of three-fourths thereof, as 
the one or the other mode of ratification may be proposed by the 
congress : "Provided that no amendment which may be made 
prior to the ^rear one thousand eight hundred and eight, shall in 
any manner affect the first and fourth clauses in the ninth section 
of the first article : and that no state, without its consent, shall 
be deprived of its equa.1 suffrage in the senate 
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ARTICLE VL 

1. All debts contracted and engagements taitered into, before 
the adoption of this constitution, shall be as \s'ilid against tlie 
United States under this constitution, as under the ermfederation. 

2. This Constitution, and tlie laws of the United States which 
shall be made in pursuance thereof ; and all Ireatkn made, or 
which shall be made, under the authority of the United States, 
shall be the supreme law of the land: and the judges in every 
state shall be bound thereby, an^/tliing in the constitution or laws 
of any state to the contrary notwithstanding. 

3. The senators and representatives before mentioned, and the 
members of the several state legislatures, anri '-lil executive and 
judicial officers, both of the United States an'd o. thg several slates, 
shall be bound, by oath or adfirTnation, to su].)])ort this Constitution ; 
but no mligious test shall ever l)e required as a opialifK'ation to any 
office or public trust under the United States. 

ARTICLE VIL 


I. The ratification of the conventions of nine states shall be 
sufficient for the establishment of tins CoriStitiition between the 
states so ratifying the same. 


AMENDMENTS TO THE CONSTITUTION. 


ARTICLE I. 

Congress shall make no law respecting the estal;)lishment of 
religion, or prohibiting the free exercise thereof ; or abridging the 
freedom of speech, or of the press : or the right of the people 
peaceably to assemble, and to petition the government for a redress 
of grievances. 

ARTICLE IL 

A well-regulated militia being necessary to tlie security of a 
free state, the right of the people to kee]> and bear arms shall not 
be infringed. 

ARTICLE HI. 

No soldier shall, in time of peace, be quartered in any bousr^ 
without the consent of the owner ; nor in time of war, but in a 
manner to be prescribed by the law. 

ARTICLE IV. 

The right of the people to be secure in their persons, houses^ 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated : and no warrants shall issue, but upon, 
probable cause, supported by oath or affirmation, xxnd particularly 
describing the place to be searched, and the persons or things to 
be seized _ . . ' 
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ARTICLE V. 

No person shall be held to answer for a capital or otherwise 
intamoiis crime, unJess on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces, or in the 
militia when in actual service in time of war or public danger ; 
nor shall any person be subject for the same offence to be twice 
put in jeopard}/ of life or limb ; nor shall he be compelled, in any 
criininal case to be a witness against himself, nor be deprived of 
life, liberty/, or propert}/, without due process of law ; nor shall 
private property be taken for public use without just compensation. 

ARTICLE VL 

In all crimi^^al firosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the state 
and district wherein the crime shall have been committed, which 
district shall have been previously ascertained by law ; and to 
be informed of the nature and cause of the accusation : to be 
confronted with the witnesses against him ; to have compulsory 
process for obtaining witnesses in his favour : and to have the 
assistance of counsel for his defence.® 

ARTICLE VIL 

In suits at common law, where the value in controversy shal^ 
exceed twenty dollars, the right of trial by jury shall be preserved ? 
and no fact tried by a jury shall be otherwise re-examined in any 
court of the United States, than according to the rules of the 
common la.w. 

ARTICLE Vni. 

Excessive bail shall not be i*eqiiired, no excessive fines imposed, 
nor cruel and unusual punishments inflicted. 

ARTICLE IX. 

The enumeration in the Constitution of certain rights shall not 
be construed to deny or disparage others retained by the people. 

x\RTICLE X. 

The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the states, are reserved to the states 
respectively, or to the people. 

ARTICLE XL 

The judicial power of the United States shall not be construed 
to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by citizens of another state, or 
by citizens or subjects of any foreign state. 

ARTICLE XIL 

I, The electors shall meet in their respective states, and vote 
by ballot for president and vice-president, one of whom, at least, 
shall not be an inhabitant of the same state with themselves ; 
they shall name in the bailots the person voted for as president, 
and in distinct ballots the person voted for as vice-president ; and 
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they shall make distinct lists of all persons voted for as president' 
and" of all persons voted for as vice-president, and of the number 
of votes for eacln w'hicii list they shall sign and certify/-, and 
transmit, sealed, to the seat of the government of the United 
States, directed to tlic president of the senate ; the president of 
the senate shall, in the presence of the senate and house of repre- 
sentatives, open all the certificates, and the votes shall then be 
counted : the person having the greatest number of votes for 
president sliall be the president, if siicli number be a majority 
of the Vvhole number of the electors appointed ; and if no person 
have such majority, then, from tlie persons liaving the highest 
numbers, not exceeding three on the list /)[ those voted for as 
president, the house of representatives shall choose immediately, 
by ballot, the president. But in choosing the ]>resident, the votes 
shall be taken by states, the representation from each state having 
one vote ; a quorum for this purpose shall consist of a member or 
members from two-thirds of the states, and a majority of all the 
states shall be necessary to a choice. And if the house of repre- 
sentatives shall not choose a president whenever the right of choice 
shall devolve upon them, before the fourth dB.y of l^Iarch next fol- 
lowing, then the vice-president shall act as president, as in the case 
of the death or other constitutional disability of the president. 

2. The person having the greatest number of votes as vice- 
president, shall be the vice-president, if such numlDer be a majority 
of the whole number of electors appointed ; and if no person having 
a majority? then from the two highest numbers on tiie list, the 
senate shall choose the vice-president : a quorum for the purpose 
shall consist of two- thirds of the \vhoIe number of senators, a 
majority of the whole number shall be necessary to a choice. 

3. But no person constitutionally ineligible to the office of 
president, shall be eligible to that of vice-president of the United 

ARTICLE XIII. 

1. Neither slaver}^ nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall have been duly convicted, 
shall exist within the United States, or any place subject to their 
jurisdiction. 

2. Congress shall have power to enforce this article by 
appropriate legislation. 

ARTICLE XIV. 

1, All persons born or naturalised in the United States, and 
subject to the jurisdiction thereof, are citizens of the United States 
and of the state wherein they reside. No state shall make or 
enforce a,ny law -which shall abridge the privileges or immunities 
of citizens of the United States ; nor shali any state deprive any 
person of life, liberty, or property, without due process of law ; 
nor deny to emy person within its jurisdiction the equal protection 
of the laws. 

2. Representatives shedl be apportioned among the several 
states according to their respective numbers, counting the whole 
number of persons in each state xcluding Indians not taxed. 
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But when the right to vote at any election for the choice of electors 
for president and vice-presidents of the United States, representa- 
tives in congress, the executive and judicial officers of the State, 
or the members of the legislatures thereof, is denied to any of the 
male inhabitants of such state, being twenty-one years of age, 
and citizens of the United States, or in any way abridged, except 
for participation in rebellion, or other crime, the basis of representa- 
tion therein shall be reduced in the proportion which the number 
of such male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such state, 

3. No person shall be a senator or representative in congress, 
or elector of president or vice-president, or hold any cilice, civil 
or military, iind'?^' the United States, or under any state, who, 
having previously |akt?n an oath, as a member of the congress, or 
as an officer of the United States, or as a member of any state 
legislature, or as an executive or judicial officer of any state, to 
support the Constitution of the United States, shall liewe engaged 
in insurrection or rebellion against the same, or given aid or com- 
fort to the enemies thereof. But congress may, by a vote of two- 
thirds of each House, remove such disabilit^o 

4. The validity.’ of the public debt of the United States, authorised 
by law, including debts incurred ior payment of pensions and 
bounties for services in suppressing insurrection or rebellion, shall 
not be questioned. But neither the United States nor any state 
shall assume or pay amy debt or obligation incurred in aid of insur- 
rection or rebellion against the United States, or any claim for the 
loss or emancipation of any slave ; but ail such debts, obligations, 
and claims shall be held illegal and void. 

5. The congress shall have power to enforce, by appropriate 
legislation, the provisions of this article. 

ARTICLE XV. 

1. The right of citizens of the United States to vote shall not 
be denied or abridged by the United States or any state on account 
of race, colour, or previous condition of servitude. 

2. The congress" shall have power to enforce this article by 
appropriate legislation . 



THE CANADIAN CONSTITUTION, 

THE BRITISH NORTH AMERICA ACT, 1867, 

ANNO TRICESIMO ET TRICESIMO-PRIMO VICTORITI REGINAi, 


CAP. Ill, 


An Act for ihe Union of Ccmada, Nova Scotia, and New Brumttdck, 
and the Goverranent thereof, and for Purposes connected there- 
zviih. 

[pCjtli March, I067.] 

Whereas the Provinces of Canada, Nova Scotia, and New 
Brunswick have expressed their Desire to be federalh/ united into 
One Dominion under the Crown of tlie United Kingclorn of Great 
Britain and Ireland, with a Constitution .Nrni-hr in Principle to 
that of the United Kingdom : 

And whereas such a Union would conduce to the Welfare of the 
Provinces and promote the Interests of the British Empire : 

And whereas on the Establishment of the Union by Authority 
of Parliament, it is expedient, not only that the Constitution of 
the Legislative Authority in the Dominion be provided for, but also 
that the Nature of the Executive Government therein be declared : 

And whereas it is expedient that Provision be made for the 
eventual admission into the Union of other Parts of British North 
America : 

Be it therefore enacted and declared by the Queen's Most 
Excellent Majesty, by and with the Advice -and Consent of the 
Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the Authority of the same, as follows : 

L — PREEIMINARAR 


Short Title. 


Application of 
Provisions re- 
ferring to the 
Queen. 


1, This Act may be cited as the British North America Act, 
1867. 

2. The Provisions of this Act referring to Her Majesty the Queen 
extend also to the Heirs and Successors of Her Majesty, Kings and 
Queens of the United Kingdom of Great Britain and Ireland. 

II. — UNION. 


Declaration of 3. It shall be lawful for the Queen, by and with the advice of 
Union. ]\tajesty's Most Honourable Privy Council, to declare by 

Proclamation that, on and after a Day therein appointed, not 
being more than Six Months after the passing of this Act, the 
Provinces of Canada, Nova Scotia, and New Brunswick shall form 
and be One Dominion under the name of Canada ; and on and 
after that Day those Three Provinces shall form and be One 
Dominion under that Name accordingly. 

Construction of 4. The subsequent Provisions of this Act shall, unless it is other- 
subsequent Pro- expressed or implied, commence and have effect on and after 
\isions o c . Union, that is to say, on and after the Day appointed for the 
Union taking effect in the Queen's Proclamation ; and in the same 
Provisions, unless it is otherwise expressed or implied, the Name 
Canada shall be taken to mean Canada as constituted under this 
Act. 
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13. The ProvTsions of this Act, referring to the Governor- General 
in Council, shall be construed as referring to the Governor-General 
acting by and with the advice of the OueenCs Privy Council for 
Canada. 

14. It shall be lawful for the Queen, if Her Majesty thinks fit, 
to authorise the Governor-General from time to time to appoint 
any person or persons jointly or severally to be his Deputy or 
Deputies within any part or parts of Canada, and in that capacity 
to exercise during the pleasure of the Governor- General such of 
the powers, authorities, and functions of the Governor- General as 
the Governor-General deems it necessary or expedient to assign 
to him or them, subject to any limitations or directions expressed 
or given by the Queen ; but the appointment of such a Deputy/ or 
Deputies shall not affect the exercise by the' Gov^ernor-General 
himself of any povrer, authority, or function. 

15. The Command-in- Chief of the Land and hfavai Militia, and 
of all Naval and Military Forces, of and in Canada, is hereby 
declared to continue and be vested in the Queen. 

16. Until the Queen otherwise directs, the seat of government 
of Canada shall be Ottawa. ^ 


IV, — LSGISLATF/E POWER. 

17, There shall be one Parliament for Canada, consisting of the 
Queen, and Upper Plouse st^ded the Senate, « and the House of 
Commons. 

18, The Privileges, Immunities, and Powers to be held, enjoyed 
and exercised the Senate and by the House of Commons, and 
by the members thereof respectively, shall be such as are from 
time to time defined by Act of the Parliament of Canada, but so 
that the same shall never exceed those at the passing of this Act, 
held, enjoyed, and exercised hy the Commons House of Parliament 
of the United Kingdom of Great Britain and Ireland, and by the 
members thereof. 

19, The Parliament of Canada shall be called together not later 
than six months after the Union. 

20- There shall be a session of the Parliament of Canada once at 
least in every year, so that twelve months shall not intervene 
between the last sitting of the Parliament in one session and its 
first sitting in the next session. 

The Senate, 

21. The Senate shall, subject to the provisions of this Act, con- 
sist of seventy- two members, who shall be styled Senators. 

22. In relation to the constitution of the Senate, Canada shall 
be deemed to consist of Three Divisions : — 

(i.) Ontario ; 

(2.) Quebec ; 

(3.) The Maritime Provinces, Nova Scotia, and New Branswick,, 
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vviiich three divisions shall (subject to the provisions of this 
Act) be equally represented in the Senate as follows : 

Ontario by tweiity-lciir Senators ; Quebec by twenty-four 
Senators ; . and the Maritime Provinces by twenty-four 
Senators, twelve thereof representing Nova Scotia, and 
twelve thereof representing New Brunsv/ick. 

In the case of Quebec, each of the twentj^-four Senators repre- 
senting that Province shall be a,ppointed for one of the twenty-four 
electoral divisions of Lower Canada specified in Schedule A, to 
Chapter One of the Consolidated Statutes of Canada, 

23. The qual^f cations of a Senator shall be as follows : — Qualifications 

(i.) Pie shall be of full age of thirt}" years. Senator. 

(2.) He shaU be^^ither a natural-born subject of the Queen, or a 

subject of the Queen naturalised by an Act of the Parliamient 
of Great Britain, or of the Parliament of the United Kingdom 
of Great Britain and Ireland, or of the Legiskture of one of 
the Provinces of Upper Canada, Lower Canada, Canada, 

Nova Scotia, or New Brunswick, before the Union, or of 
the Parliament of Cana.da adter the Union. 

(3,) Pie shall be legally or equitably seized as of Freehold for his 
own use and benefit of lands or tenements held in free and 
common soccage, or seized or possessed for his own use and 
benefit of lands or tenements held in franc-alleu, or in roture, 
within the Province for v;hich he is appointed, of the value 
of four thousand dollars over and above all rents, dues, 
debts, charges, mortgages, and incuniberances due or pay- 
able out of, or charged on or affecting the same ; 

(4,) liis real and personal properU; shall be together wurth four 
thousand dollars over and above his debts and liabilities. 

{5.) Ke shall be resident in the Province for which he is appointed. 

(6.) Ill the case of Quebec, he shall have his real propert};' qualifi- 
cation in the electoral division for which he is appointed, or 
shall be resident in that division. 

24. The Governor-General shall fi*om time to time, in the Queen’s Summons of 
name, by instrument under the Great Seal of Canada, summon 
qualified persons to the Senate : and, subject to the provisions of 

this Act, every person so summoned shall become and be a member 
of the Senate and a. senator. 

25. Such persons shall be first summoned to the Senate as the Summons of 
Queen by warrant under Her Majesty's Royal Sign Manual thinks First. Body of 
fit to approve, and their names shall be inserted in the Queen's Semitors. 
Proclam adion of Union. 

26. If at any time, on the recommendation of the Governor- Addition of 

General, the Queen thinks fit to direct that three or six members . 

be added to the Senate, the Governor- General may, by Summons 

to three or six qualified persons (as the case may be), representing 
equally the three divisions of Canada, add to the Senate accordingly. 

27. In case of such addition being at any time mxtde, the Reduction of 
Governor-General shall not summon any person to the Senate, 

except on a further like Dmection by the Queen on the like recom- 
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mendation, until each of the three divisions of Canada is repre- 
sented hy twenty-four Senators, and ho more. 

28. The number of Senators shall not at any time exceed seventy- 
eight, 

29. A Senator shall, subject to the provisioits of this Act, hold 
his place in the Senate for life. 

30. A Senator may, by writing under his hand, addressed to the 
Governor-General, resign his place in the Senate, and thereupon 
the same shall be vacant. 

31. The place of a Senator shall become vacant in any of the 
following Ccises : — 

(1.) If for two consecutive sessions of the P^liament he fails 
to give his attendance in the Senate f 

{2.) If he tadres an oath or makes a declarafion ^or acknowledg- 
ment of a.llegiance, obedience or adherence to a Foreign 
Power, or does cm act whereby he becomes a subject or 
citizen, or entitled to the rights or privileges of a subject 
or citizen of a Foreign Power ; 

(3.) If he is adjudged bankrupt or insolvent, or applies for the 
henefit of any law relating to insolvent debtors, or becomes 
a public defaulter ; 

(4.) If he is attainted of treasoji, or convicted of felony or any 
infamous crime ; 

{5.) If he ceases to be qualified in respect of property or of 
residence ; provided that a Senator sh«ill not be deemed to 
have ceased to be qualified in respect of residence by reason 
only of his residing at the seat of Government of Canada 
while holding an oSice under the Government requiring his 
presence there. 

32. When a vacancy/ happens in the Senate by resignation, 
death, or otherwise, the Governor-General shall, by summons to 
a fit and qualified person, fill the vacancy. 

33. If any question arises respecting the qualification of a Senator 
or a vacancy in the Senate, the same shall be heard and determined 
by the Senate. 

34. The Governor- General may from time to time by instrument 
under the Great Seal of Canada, appoint a Senator to be Speaker 
of the Senate, and may remove him and appoint another in his 
stead. 

35. Until the Parliament of Canada otherwise provides, the 
presence of at least fifteen Senators, including the Speaker, shall 
be necessary to constitute a meeting of the Senate for the exercise 
of its powers. 

36. Questions arising in the Senate shall be decided by a majority 
of voices, and the Speaker shall in all cases have a vote, and when 
the voices are equal the decision shall be deemed to be in the 
negative. 

The Rouse of Commons. 

37. The House of Commons shall, subject to the provisions of 
this Act, consist of one hundred and eighty-one members, of whom 
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eighty-two slieJl be elected for Ontario, sixty-five for Quebec, 
nineteen for Nova Scotia, and fifteen for New Brunswick. 

38. The Governor-General shall from time to time, in the Queen's Summomngoi 
name, by instrument under the Great Seal of Canada, summon and 

call together the House of Coinnions. 

39. A Senedor shall not be capable of being elected, or of sitting Senators not to 
or voting as a member of the House of Commons. 

40. Until the IParliament of Canada otherwise provides, Ontario, giectora! 
Quebec, Nova Scotia and New Brunswick shall, for the purposes Districts of the 
of the election of members to serve in the House of Commons, be Provinces, 
divided into electoral districts as follows : — 

I. — Ordario. 

Ontario shaU b(\ divided into the Counties, Ridings of Counties, 

Cities, parts o*f Cities, and Towns enumerated in the first schedule 
to this Act, each whereof shall be an electoral district, each such 
district as numbered in that schedule being entitled to return one 
member. 

II. — Quebec. 

Quebec shall be divided into sixty-five electoral districts, com- 
posed of the sixt37-five electoral divisions into which Lower Canada 
is at the passing of this Act divided under Chapter Two of the 
Consolidated Statutes of Canhda, Chapter Seventy-five of the 
Consolidated Statutes for Lower Canada, and the Act of the Pro- 
vince of Canada of the Twenty-third year of the Queen, Chapter 
One, or any other Act amending the same in force at the Union, 
so that each such electoral division shall be for the purposes of 
this Act an electoral district entitled to return one member. 

III. — Nova Scotia. 

Each of the eighteen counties of Nova Scotia shall be an electoral 
district. The county of Halifax shall be entitled to return two 
nlembers, and each of the other counties one member. 

IV. — New Brunswick. 

Each of the fourteen counties into which New Brunswick is 
divided, including the city and county of St. John, shall be an 
electoral district. The city of St. John shall also be a separate 
electoral district. Each of those fifteen electoral districts shall 
be entitled to return one member. 

41. Until the Parliament of Canada otherwise provides, all Continuance of 
laws in force in the several Provinces at the Union relative to the existing Elec-^ 
following matters or any of them, namely, the qualifications and parWamenro/^^ 
disqualifications of persons to be elected to sit or vote as members Canada other- 
of the House of Assembly or Legislative Assembty in the several wise provides. 
Provinces, the voters at elections of such members, the oaths to be 

taken by voters, the Returning Officers, their powers and duties, 
the proceedings at elections, the periods during which elections 
may be continued, the Trial of Controverted elections and pro- 
ceedings incident thereto, the vacating of seats of members, and 
the execution of new writs, in case of seats vacated otherwise than 
by dissolution,— shall respectively apply to election of members 
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to serve in the House of Commons for the same several Provinces. 

Provided that, until the Parliament of Canada otherwise pro- 
vides, at any election for a member of the Ploiise of Commons for 
the district of Algoma, in addition to persons qualified by the law 
of the Province of Canada to vote, every male British subject, 
aged twenty-one years or upwards, being a householder, shall have 
a vote. 

42. For the first election of members to serve in the House of 
Commons, the Governor-General shall cause writs to be issued by 
such person, in such form and addressed to such returning officers 
as he thinks fit. 

The persons issuing writs under this section sl^all have the like 
powers as are possessed at the Union by the officers charged with 
the issuing of writs for the election of members to serve in the 
respective House of Assembly or Legislative Assembly of the 
Province of Canada, Nova Scotia or New Brunswick ; and the 
returning officers to whom writs are directed under this section 
shall haA'C the like powers as are possessed at the Union by the 
officers charged with the returning of writs for the election of 
members to serve in the same respective House of Assembly or 
Legislative Assem^bly. 

43. In case a vacancy in the representation in the House of 
Commons of any electoral distrief happens before the meeting of 
the Parliament, or after the meeting of the Parliament before pro- 
vision is made by the Parliament in this behajf, the provisions of 
the last foregoing section of this Act shall extend and apply to the 
issuing and returning of a writ in respect of such vacant district. 

44. The House of Commons, on its first assembling after a 
general election, shall proceed with all practicable speed to elect 
one of its members to be Speaker. 

45. In case of a vacancy happening in the office of Speaker, 
by death, resignation, or otherwise, the House of Commons shall, 
with all practicable speed, proceed to elect another of its members 
to be Speaker. 

46. The Speaker shall preside at all meetings of the House of 
Commons. 

47. Until the Parliament of Canada otherwise provides, in case 
of the absence, for any reason, of the Speaker from the Chair of the 
Llouse of Commons for a period of forty-eight consecutive hours, 
the House may elect another of its members to act as Speaker, 
and the member so elected shall, during the continuance of such 
absence of the Speaker, have and execute all the powers, privileges 
and duties of Speaker. 

48. The presence of at least twenty members of the House of 
Commons shall be necessary to constitute a meeting of the House 
for the exercise of its powers ; and for that purpose the Speaker 
shall be reckoned as a member. 

49. Questions arising in the House of Commons shall be decided 
by a majority of voices other than that of the Speaker, and when 
the voices are equal, but not otherwise^ the Speaker shall have a 
wote, 
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50. Every House of Commons shall continue for five years from 
the day of the return of the Writs for choosing the House {subject 
to be sooner dissolved by the Governor- General) 5 and no longer. 

51. On the completion of the census in the year one thousand Decennial 
eight hundred and seventy-one^ and of each subsequent decenniad Reacijustment * 
census, the representation of the four Provinces shall be readjusted Repi^seiiLaLiun 
by such authority, in such a manner, and from such time as the 
Parliament of Canada from time to time provides, subject and 
according to the following rules : — 

(i.) Quebec s^nll have the fixed number of sixty-five members 

(2.)jThere shad be assigned to each of the other Provinces such 
a number of niembers as will bear the same proportion to 
the nuntber hi its population (ascertained at such census) 
as the number sixty-five bears to the number of the popula- 
tion of Quebec (so ascertained). 

{3.) In the computation of the number of members for a Pro- 
vince, a fractional part not exceeding one-half of the whole 
number requisite for entitling the Province to a member 
shall be disregarded ; but a fractional part exceeding one- 
half of that number shall be eqhivalent to the whole number. 

(4.) On any such re-adjustmqnt the number of members for a 
Province shall not be reduced unless the proportion which 
the number of the population of the Province bore to the 
number of the aggregate population of Canada at the then 
last preceding readjustment of the number of members 
for the Province is ascertained at the then latest census to 
be diminished by one-twentieth part or upwards. 

{5.)"“Such readjustment shall not take effect until the termina- 
tion of the then existing Pariiament. 

52. The number of members of the House of Commons may be increase of 
from time to time increased by the Parliament of Canada, provided number of 
the proportionate representation of the province prescribed by 

this Act is not thereby disturbed. ommons. 

Money Votes; Royal Assent, 

53. Bills for appropriating any part of the public revenue, or Appropriation 
for imposing any tax or impost shall originate in the House of Com- and Tax Bills, 
mons. 

54. It shall not be lawful for the Plouse of Commons to adopt or Recommeuda- 
pass any vote, resolution, address, or bill for the appropriation of tion of money 
any part of the public revenue, or of any tax or impost, to any 

purpose, that has not been first recommended to that House by 
message of the Governor-General in the session in which such vote, 
resolution, address, or bill is proposed. 

55. Where a bill passed by the Houses of the Parliament is Royal assent to 
presented by the Governor-General for the Queen's Assent, he shall 

declare, according to his discretion, but subject to the provisions 
of this Act and to Her Majesty's instructions, either that he assents 
thereto in the Queen's Name, or that he withholds the Queen's 
x\ssent, or that he reserves the bill for the signification of the Queen's 
pleasure. ^ 
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56. Where the Governor-Geiierai assents to a bill in the Queen’s 
narne^ he shall by the first convenient opportunity send an 
authentic copy of the Act to one of Her Majesty’s Principal Secre- 
taries of State, and if the Queen in Council within two years after 
receipt thereof by the Secretary of State thinks ht to disallow the 
Act, such disallowance (vritli a certificate of the Secretary of State 
of the day on which the Act was received by him) being signified 
by the Governor-General, by speech or message to each of the 
Houses of Parliament or by Proclamation, shall annul the Act 
from and after the day of such signification. 

57. A bill reserved for the signification of the Queen’s pleasure 
shall not have any force unless and until w*Hhin two years from 
the day on wdiich it was presented to the Gove^tor-General for the 
Queen’s Assent, the Governor-General sigiiities, by speech or 
message to each of the Houses of the Parliament or by Proclama- 
tion, that it has received the assent of the Queen in Council. 

An entry of every such speech, message, or proclamation shall 
be made in the journal of each House, and a duplicate thereof duly 
attested shall be delivered to the proper oificer to be kept among 
the Records of Canada. 

V. — PROVINCIAL CONSTITUTIONS. 

Executive Power, 

58. For each Province there shall be an "" officer, styled the 
Lieutenant-Governor, appointed hy the Governor- General in 
Council by instrument under the Great Seal of Canada, 

59. A Lieutenant-Governor shall hold office during the pleasure 
of the Governor-General ; but any Lieutenant-Governor appointed 
after the commencement of the first session of the Parliament of 
Canada sha.ll not be removable within five years from his appoint- 
ment, except for cause assigned, which shall be communicated to 
him in writing within one month after the order for his removal is 
made, and shall be communicated by message to the Senate and 
to the House of Commons within one week thereafter if the Parlia- 
ment is then sitting, and if not then, within one week after the 
commencement of the next session of the Parliament. 

60. The salaries of the Lieutenant-Governors shall be fixed and 
provided by the Parliament of Canada. 

61. Every Lieutenant-Governor shall, before assuming the duties 
of his office, make and subscribe before the Governor-General, or 
some person authorised by him, oaths of allegiance and office similar 
to those taken by the Governor-General. 

62. The provisions of this Act referring to the Lieutenant- 
Governor extend and apply to the Lieutenant-Governor for the 
time being of each Province or other the Chief Executive Officer 
or Administrator for the time being carrying on the Government 
of the Province, by whatever title he is dkignated. 

i 63. The Executive Council of Ontario and Quebec shall be com- 
posed of such persons as the Lieutenant-Governor from time to 
time thinks fit, and in the first instance of the following officers, 
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namely, the Attorney- General, the Secretary and Registrar of the 
Province, the Treasurer of the Province, the Goriimissioner ^of 
Crown Lands, and the Commissioner of ^Agriculture and Public 
Works, with, in Quebec, the Speaker of the LegisLative Council and 
the Solicitor-General. 

64. The constitution of the executive authority in each of the 
Provinces of Nova Scotia and New Bruns v/ick shall, subject to 
the provisions of this iVct, continue as it exists at the Union, until 
altered under the authority of this Act. 

65. All powejs, authorities, and functions which under any Act 
of the Parliament of Great Britain, or of the Parliament of the 
United Kingdom of (Treat Britain and Ireland, or of the Legislature 
of Upper Canada, |.ower Canada, or Canada, were or are before or 
at the Union vested in or exercisable by the respective Governors 
or Lieutenant-Governors of those Provinces, with the advice, or 
with the advice and consent, of the respective Executive Councils 
thereof, or in conjunction with those Councils or with ann; number 
of members thereof, or by those Governors or Lieutenant-Governors 
individually, shall, as far as the same are capable of being exercised, 
after the Union in relation to the? Government of Ontario and 
Quebec respectively, be vested in and shall or may be exercised 
by the Lieutenant-C^overnor of Ontario and Quebec respectivel3/, 
with the advice, or with the advice and consent of, or in conjunction 
with the respective Executive Councils or any members thereof, 
or by the Lieutenant-Governor individiieJl^g as the case requires, 
subject nevertheless (except with respect to such as exist under 
Acts of the Parliament of Great Britain, or of the Parliament of 
the United Kingdom of G-reat Britain, or of the Parliament of the 
United Kingdom of Great Britain and Ireland), to be abolished or 
altered by the respective Legislatures of Ontario and Quebec. 

66. The provisions of this Act referring to the Lieutenant- 

Governor in Council shall be construed as referring to the Lieutenant- 
Governor of the Province acting by and with the advice of the 
Executive Council thereof. ^ 

67. The Governor- General in Council may froni time to time 
appoint an administrator to execute the office and funcdons of 
Lieutenant-Governor during his absence, illness, or other inability^ 

68. Unless and until the Executive Government of any Province 
otherwise directs with respect to that Province, the seats of Govern- 
ment of the Provinces shall be as follorvs, namely, — of Ontario, the 
city of Toronto; of Quebec, the city of Quebec ; of Nova Scotia, 
the city of Halifax ; and of New Brunswick, the city of Fredericton. 

Legislative Power, 

I —Ontario, 

6 g, There shall be a Legislature for Ontario, consisting of the 
Lieutenant-Governor and of one house, styled the Legislative 
Assembly of Ontario. 
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70. The Legislative ilssembl}^ of Ontario shall be composed of 
eighty-two members, to be elected to represent the eighty-two 
electoral districts set forth in the first schedule to this Act. | 

2. — Quebec. 

71. There shall be a Legislature for Quebec, consisting of the 
Lieutenant-Govenior and two Houses, styled the Legislative 
Council of Quebec and the Legislative Assembly of Quebec. 

72. The Legislative Council of Quebec shall be composed of 
twenty-four members, to be appointed by the Lieutenant-Governor 
in the Queen’s name by instrument imdei" the Great S/eal of Quebec, 
one being appointed to represent each of the twenty- four electoral 
divisions of Lower Canada in this Act referred to, and each holding- 
office for the term of his life, unless the Legirdatufe of Quebec 
otherwise provides under the provisions of this Act. 

73. The qualifications of the Legislative Councillors of Quebec 
shall be the same as those of the Senators for Quebec. 

74. The place of a Legislative Councillor of Quebec shall become 
vacant in the cases, mutaiis mutandis, in which the place of Senator 
becomes vacant. 

75. When a vacancy happens in the Legislative Council of 
Quebec by resignation, death, otherwise, the Lieutenant- 
Governor, in the Queen’s name, by instrument under the Great 
Seal of Quebec, shall appoint a fit and qualified gierson to fill the 
vacancy. 

76. If any question arises respecting the qualification of a Legis- 
lative Councillor of Quebec, the same shall be heard and determined 
by the Legislative Council. 

77. The Lieutenant-Governor may from time to time, b}." instru- 
ment under the Great Seal of Quebec, appoint a member of the 
Legislative Council of Quebec to be Speaker thereof, and may 
remove him and appoint another in his stead. 

78. Until the Legislature of Quebec otherwise provides, the 
presence of at least ^ ten members of the Legislative Council, in- 
ciiiding the Speaker, shall be necessary to constitute a meeting 
for the exercise of its powers. 

79- Questions arising in the Legislative Council of Quebec shall 
be decided by a majority of voices, and the Speaker shall in all 
cases have a vote, and when the voices are equal, the decision 
shall be deemed to be in the negative. 

_ 80. The Legislative Assembly of Quebec shall be composed of 
sbety-five members, to be elected to represent the sixty-five electoral 
divisions or districts of Lower Canada in this Act referred to, 
subject to alteration thereof by the Legislature of Quebec : Pro- 
vided that it shall not be lawful to present to the Lieutenant- 
Governor of Quebec for assent any bill for altering the limits of 
any of the electoral divisions or districts, and the assent shall not 
be given to such bill unless an address has been presented by the 
Legislative Assembly to the Lieutenant-Governor, stating that it 
has been so passed. 
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3 . — Ontario and Quebec, 

Si, The Legislatures of Ontario and Quebec respectively shall be 
called together not later than six months after the Union. aim 

82. The Lieutei-iant-Govenior of Ontario and of Quebec shall, Suiiniioning oi 
from time to time, in the Queen’s name, b^^^ instrument under the Legislative 
Great Se?J of the Province, summon and call together the Legis- Assemblies, 
lative Assembly of the Province. 

83. Until the Legislature of Ontario or of Quebec otherwise Restriction of 
provides, a person accepting or holding in Ontario or in Quebec, 

any office, commission or employment, permanent or temporary, 
at the nomination of the Lieutenant-Governor, to which an annual 
salary, or any fee, a,yowance, emolument or profit of any kind or 
amount whatever from the Province is attached, shall not be 
eligible as a lAemb^r of the Legislative Assembly of the respective 
Province, nor shall he sit or vote as such ; but nothing in this 
section shall make ineligible any person being a member of the 
Executive Council of the respective Province, or holding any of the 
following offices, that is to say, the offices of Attorney-General, 

Secretary and Registrar of the Province, Treasurer of the Province, 

Commissioner of Crown Lands, and Commissioner of Agriculture 
and Public Works, and in Quebec, Solicitor-General, or shall 
disqualify him to sit or vote the House for which he is elected, 
provided he is elected while holding such office. 

84. Until the Legislatures of Ontario and Quebec respectively Co atiauance of 
otherwise provide, *‘all laws which at the Union are in force in those exisUng election 
Provinces respectively, relative to the following matters or any of 

them, namely, the qualifications and disqualifications of persons to 
be elected or to sit or vote as members of the Assembly of Canada, 
the qualifications or disqualifications of voters, the oaths to be 
taken by voters, the Returning Officers, their powers and duties, the 
proceedings at elections, the periods during which such elections 
may be continued, and the trial of controverted elections and the 
proceedings incident thereto, the vacating of the seats of members, 
and the issuing and execution of new writs in case of seats vacated 
otherwise than by dissolution, shall respective^" apply to elections 
of members to serve in the respective Legislative Assemblies of 
Ontario and Quebec. 

L Provided that until the Legislature of Ontario otherwise pro- 
vides, at any election for the member of the Legislative Assembly 
of Ontario for the District of Algoma, in addition to persons quali- 
fied by the Law of the Province of Canada to vote, every male 
British subject aged twenty-one years or upwards, being a house- 
holder, shall have a vote. 

85. Every Legislative Assembly of Ontario and eveiu^ Legislative Duration of 
Assembly of Quebec shall continue for four years from the day of Legislative 
the return of the writs for choosing the same (subject, nevertheless, Assemblies, 
to either the Legislative Assembly of Ontario or the Legislative 
Assembly of Quebec being sooner dissolved by the Lieutenant- 
Governor of the Province), and no longer. 

86. There shall be a session of the Legislature of Ontario 'and Yearly Session 
of that of Quebec, once at least in every year, so that twelve months of Legislature. 
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shall not intervene between tlie last sitting cf the Legislature in 
each Province in one session and its first sitting in the next session. 

87. The icllowing provisions of this Act respecting the House of 
Commons of Canada, shall extend and apply to the Legislative 
Assemblies of Ontario and Quebec, that is to say, — the provisions 
relating to the election of a Speaker originally and on vacancies, 
the duties of the Speaker, the absence of the Speaker, the quorum, 
and to the mode of voting, as if these provisions were here re- 
enacted and inade a,pplicable in terms to each such Legislative 
Assembly. 

4 . — Nova ScoHa mid Nezo Bmiiswich. P 

88. The Constitution of the Legislature of each of the Fro’cinces 
of Nova Scotia and New Brunswick shall, subject to the provisions 
of this xAct, continue as it exists at the Union until altered under 
the authority of this Act ; and the Plouse of Assembly of New 
Brunswick existing at the passing of this Kct shall, unless sooner 
dissolved, continue for the period for which it was elected. 

5. — Ordario, Quebec^ and Nova Scotia, 

89. .Each of the Lieutenant-Governors of Ontario, Quebec, and 
Nova Scotia, shall cause writs to befissued for the first election of 
members of the Legislative Assembly thereof in such form and by 
such person as he thinks fit, and at such time addressed to such 
returning officer as the Governor- General directs," and so that the 
first election of a Member of Assembly for any electoral district or 
any subdivision thereof shall be held at the same time and at the 
same places as the election for a member to serve in the House of 
Commons of Canada for tlieJ: electoral district. . ; 

6 . — The Four Provinces, 

90. The following provisions of this Act respecting the Parlia- 
ment of Canada, namely — the provisions relating to Appropriation 
amd Tax Bills, the recommendation of Mone}^ Votes, the Assent 
to Bills, the Disallowance of Acts, and the Signification of Pleasure 
on Bills reserved — shall extend and apply to the Legislatures of 
the several Provinces as if those Provisions were here re-enacted 
and made applicable in terms to the respective Provinces and the 
Legislatures thereof, with the substitution of the Lieutenant- 
Governor of the Province for the Governor-General, of the Governor- 
General for the Queen, and for a Secretary of State, of one year 
for two years, and- of the Province for Canada. 

VL DISTRIBUTION OF LEGISLATIVE POWERS. 

Powers of the ParUament. 

91. It shall be lawful for the Queen, by and with the advice and 
consent of the Senate and House of Commons, to make laws for 
the peace, order, and good, government of Canada in relation to 
all matters not coming within The classes of subjects by this Act 
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assigned exclusively to tlie Legislatures of the Provinces ; and 
for greater certainty, but not so as to restrict the generality of the 
foregoing terms of this Section, it is hereby declared thatjnot- 
withstanding anything in this Act) the exclusive legislative 
autliorit}; of the Parliament of Canada extends to all matters 
coming within the classes of subjects next hereinafter enumerated, 
that is to say 

1. The Public Debt a,nd Property. 

2. The Regulation of Trade and Commerce. 

3. The Reusing of Money by any Mode or S^’steni of Taxation. 

4. The Borrov/ing of Money on the Public Credit. 

5. Postal Servic®. 

6. The C^n3uS|^and Statistics. 

7. Militia, Military and Naval Service and Defence. 

8. The fixing of and providing for the Salaries and Allowances 

of Civil and other Officers of the Government of Canada. 

9. Beacons, Buoys, Lighthouses and Sable Island. 

10. Navigation and Shipping. 

11. Quarantine and the Establishment and Maintenance of 

Marine Hospitals. * 

12. Sea Coast and Inland Fisheries. 

13. Ferries between a Pro’vince and any British or Foreign 

Country, or between Tvro Provinces. 

14. Currency and Coinage. 

15. Banking, Incorporation of Banks, and the Issue of Paper 

Money. 

16. Savings Banks. 

17. Weights and Measures. 

iS. Bills of Exchange and Promissoi}/ Notes. 

19. Interest. 

20. Legal Tender. 

21. Bankruptcy and Insolvency. 

22. Patents of Invention and Discovery. 

23. Copyrights, » 

24. Indians and Lands reserved for the Indians. 

23. Naturalization and Aliens. 

26. Marriage and Divorce. 

27. The Criminal Lav/, except the Constitution of the Courts 

of Criminal Jurisdiction, but including the Procedure in 
Criminal Matters. 

28. The Establishment, Maintenance, and rlanagement of 

Penitentiaries. 

29. Such Classes of Subjects as are expressly excepted in the 

enumeration of the Classes of Subjects by this Act assigned 
exclusively to the Legislatures of the Provinces. 

And any matter coming within any of the Classes of Subjects 
enumerated in this Section shall not be deemed to come within 
the class of matters of a local or private nature comprised in the 
enumeration of the classes of subjects by this Act assigned ex- 
clusively’' to the Legislatures of the Provinces. 
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Exclusive^ Powers of Provincial Legislatures. 

92. In each Province the Legislature may exclusively make 
laws in relation to matters coming within the classes of subject 
next hereinafter enumerated ; that is to say : — 

1. The amendment from time to time, notwithstanding any- 

thing in this Act, of the Constitution of the Province, 
except as regards the office of Lieutenant-Governor. 

2. Direct taxation within the Province in order to the raising 

of a revenue for provincial purposes. 

3. The borrowing of money on the sole credit of Ahe Province. 

4. The establishment and tenure of provincial offices, and the 

appointment and payment of provincial officers. 

5. The management and sale of public lands .heloilging to the 

Province, and of the timber and wood thereon. 

6. The establishment, maintenance, and management of public 

and reformatory prisons in and for the Province. 

7. The establishment, maintenance, and management of 

hospitals, asylums, charities, and eleemosynary institu- 
tions in and for the province, other than marine hospitals. 

8. Municipal institutions in the Province. 

9. Shop, saloon, tavern, auctioneer, and other licences, in 

order to the raising of a revenue for provincial, local, or 
municipal purposes. 

10. Local works and undertakings, other than such as ai*e of the 

following classes — 

a. Lines of steam or other ships, railways, canals, telegraphs, 

and other wxaivs and undertakings, connecting the 
province with any other or others of the provinces, 
or extending beyond the limits of the province 

b. Lines of steamships between the Province and any British 

or foreign country. 

c. Such works as, although wholly situate within the Pro- 

vince, are before or after their execution declared 
by the Parliament of Canada to be for the general 
advantage of Canada or for the general advantage 
of two or more of the Pi'ovinces, 

11. The incorporation of Companies with provincial objects. 

13 . Solemnization of marriage in the Province. 

13- Property and civil rights in the Province. 

14. The administration of justice in the Province, including the 

constitution, maintenance, and organisation of provincial 
courts, both of civil and of criminal jurisdiction, and in- 
cluding procedure in civil matters in those courts. 

15. The imposition of punishment by fine, penalty, or imprison- 

ment for enforcing any law^ of the Province made in rela- 
tion to any matter coming within any of the classes of 
subjects enumerated in this section. 

16. Generally all matters of a merely local or private nature in 

the Province. 
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Education. 

93. In and for each Province the Legislature may exclusively Legislation 
make laws in relation to education, subject and according to the 
following provisions ; — 

1. Nothing in any such law shall prejudicial^ affect any right 

or privilege with respect to denominational schools which 
any class of persons have law in the Province of the 
Union ; 

2. All the powers, privileges, and duties a.t the Union by law 

conferred and imposed in Upper Canada on the separate 
schools and the school trustees of the Queen's Roman 
Catholic si^bjects, shall be and the same are hereby ex- 
tended to the dissentient schools of the Queen's Protestant 
cmcfRon^n Catholic subjects in Quebec ; 

3. Where in any Province a system of separate or dissentient 

schools exist hy law' at the Union or is thereafter estab- 
lished by the Legislature of the Province, an appeal shall 
lie to the Governor-General in Council from any Axct or 
decision of any provincial authority affecting any right 
or privilege of the Protestant or Roman Catholic minority 
of the Queen’s subjects imrelation to education ; 

4. In case any such provin^dal law as from time to time seems 

to the Governor-General in Council requisite for the due 
execution of the provisions of this section is not made, 
or in ca^e any decision of the Governor- General in Council 
on any appeal under this section is not duly executed 
by the proper provincial authority in that behalf, then 
and in every such case, and as far only as the circum- 
stances of each case require, the Parliament of Canada 
may make remedial laws for the due execution of the 
provisions of this section, and of any decision of the 
Governor-General in Council under this section. 

Uniformity of Laws in Ontario^ Nova Scotia, and New Brunswick. 

94. Notwithstanding anything in this Ac#, the Parliament of Legislation for 
Canada may make provision for the umformit37 of all or any of the unifoniiity of 
laws relative to propert^^ and civil rights in Ontario, Nova Scotia, 

and New Brunswdck, and of the procedure of all or any of the courts 
in those three Provinces, and from and after the passing of any 
Act in that behalf, the power of the Parliament of Canada to make 
laws in relation to any matter comprised in any such Act shall, 
notwithstanding anything in this Act, be unrestricted ; but any 
-Act of the Parliament of Canada making provision for such uni- 
formity, shall not have effect in any Province unless and until it 
is adopted and enacted a,s iaw^ by the Legislature thereof. 

Agriculture and Immigration. 

95. In each Province the Legislature may make laws in relation Concurrent 
to agriculture in the Province, and to immigration into the Pro- 

vince ; and it is hereby declared that the Parliament of Canada respecting\gri. 
may from time to time make laws in relation to agriculture in all culture, 
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or z.iiy of the Provinces, and to immigration into all or an 37 of the 
Provinces ; and any law of the Legisktnre of a Province, relative 
to egriciiltiire or to .immigration shall have effect in and for the 
Province as long and as far only as it is not rei 3 iignant to any Act 
of the Parliament of Canada. 

YU . — J UDICATURE . 

96. The Governor- General shall appoint the judges of the 
Superior, District, and County Conrts in each Province, except 
those of the Courts of Probate in Nova Scotia and Nev- Brunswick. 

07. Until the kws relative to property and civil rights in Ontario, 
Nova Scotia, and New Brunswick, and the procedure of the Courts 
in those Provinces, are made uniform, the Judges of the Courts of 
those Provinces appointed by the Governor- General sliaJl be selected 
from the respective Bars of those Provinces. 

98. The judges of the Courts of Quebec shall be selected from 
the Bar of that Province. 

99. The Judges of the Superior Courts shall hold office during 
good behaviour, but shall be removable by the Governor- General 
cn address of the Senate and House of Commons. 

100. The salaries, allov/anceix, and pensions of the Judges of the 
Superior, District, a.nd Count}" Courts (except the Courts of Probate 
in Nova Scotia and New Brunswick) and of the Admiralty Courts 
in cases where the Judges thereof are for the time being paid by 
salar}?-, shall be fixed a-iid provided by the Parliament of Canada. 

101. The Parliament of Canada maj/, notwithstanding anything 
in this Act, from time to time, provide for the constitution, main- 
tenance, and organisation of a General Court of Appeal for Canada, 
and for the establishment of any additional Courts for the better 
administration of the laws of Canada. 


VIII. REVENUES ; DEBTS ; ASSETS ; TAXATION. 

102. AJl duties and revenues over which the respective Legisla- 
tures of Canada, Nova Scotia, and New Brunswick before and at 
the Union, had and have power of Appropriation, except such 
portions thereof as are by this Act reserved to the respective 
Legislatures of the ProAunces, or are raised by them in accordance 
vdth the special powers conferred on them by this Act, shall form 
one Consolidated Revenue Fund, to be appropriated for the public 
service of Canada in the manner and subject to the charges in this 
Act provided. 

103. The Consolidated Revenue Fund of Canada shall be per- 
iTia.nently charged with costs, charges, and expenses incident to 
the collection, management, and receipt thereof, and the same shall 
form the first charge thereon, subject to be reAuewed and audited 
in such man.ner as shall be ordered by the Governor-General in 
Council until the Parliament otherwise p.roA7ides. 

104. The annual interest of the public debts of the several 
Provinces of Canada, Norm Scotia, and New Brunswick at the 
Union shall form the second charge on the Consolidated Revenue 
Fund of Canada, 
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105. Unless altered by the Parliament of Canada, the 
of the Governor- Generaf shall be ten thonsand pounds : 
money cf the United Kingdom of Great Britain and Ireland, pay- 
able cut of the Consolidated Revenue Fund of Canada, and the 
same shall form the third charge thereon. 

106. Subject to the several paymients by this Act charged on Appropriation 
the Consolidated Revenue Fund of Canada, the same shall be Jrom time to 
appropriated by the Parliament of Canada for the public service. 

"107" All stocks, cash, bankers’ balances, and securities for money Transfer of 
belonging to each Province at the time of the Union, except as in stocks, &c. 
this Act mentioned, shall be the property of Canada, and shall be 
taken in reduction of the amount of the respective debts of the 


GoYernor- 

Goncinl. 


rrovinces 




108. The public works and property of each Province enumerated Transfer of 

in the third schedKile to this Act shall be the propertv of Canada. properly in 

■ Schedule. 

109. All lands, mines, minerals, and royalties belonging to the Property in 
several Provinces of Canada, Nova Scotia, and New Brunswick lands, mines, d'c. 


at the 


,ion, and all sums then due or payable for such lands, 


mines, minerals, or ro3mlties, shall belong to the 
of Ontario, Quebec, Nova Scotia, and New Brunsvvick, in which 
the same are situate or arise, subject to am; trust existing in respect 
thereof, and to any interest oj;her than that of the Province in the 
same. 

^ no. All assets connected wdth such portions of the public debt Assets connected 
of each Provinctr as are assumed by that Province shall belong to yldi Provincial 
that Province, 

III. Canada shall be liable for the debts and liabilities of each Canada to be 

Province existing at the Union. for 

^ Provincial debts. 

|- 1 12. Ontario and Quebec conjointly shall be liable to Canada Debts of Ontario 
for the amount (if an^d b\' which the debt of the Province of Canada Quebec, 
exceeds at the Union sixt^z-tvec millicn five hundred thousand dol- 
lars, and shall be charged with interest a.t the rate of five per centum 
per annum thereon. 

S' 1 13. The assets enumerated in the fourth schedule to this Act, Assets of 
belonging at the Union to the Province of Canada, shall be the Onty-io and 
prcpertj'" of Ontario and Quebec conjointl^c rjueoec. 

1 14. Nova Scotia shall be liable to Canada for the amcunt (if Debt of Nova 
any) hy v/hich its public debt exceeds at the Union eight millicn Scotia, 
dollars, and shall be charged with interest at the rate of live- per 

centum per annum thereon. 

115, New-^ Brunswick shall be liable to Canada for the amount Debt of New 
(if any) by which its public debt exceeds at the Union seven million Drunswick. 
dollars, and shall be charged with interest at the rate of five per 

centum per annum thereon. 

iiG. In case the public debts of Nova Scotia and New Brunswick Payineiit of 
do not at the Union amount to eight million and seven million 
dollars respectively, they shall respectively^ receive, by half-yearly Brunswiclc 
payments in advance from the Government of Canada, interest at 
five per centum per annum on the difference between the actual 
amounts cf their respective debts and such stipulated amounts, 
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117, The several Provinces shall retain all their respective public 
property not otherwise disposed of in this Act, subject to the right 
of Canada to assume any lands or public property required for 
fortifications or for the defence of the country. 

118. The folloAving sums shall be paid yearly by Canada to the 
several Provinces for the support of their Government and Legis^^ 


lature ; 

Dollars. 

Ontario 

. , Eighty thousand. 

Quebec 

Seventy thousand. 

Nova Scotia 

Sixty-thousand. 

New Brunswick 

Fifty thousand. 


Two hundred and sixty thousand. 

and an annual grant in aid of each Province shall be made, equal 
to eighty cents per head, of the population as ascertained by 
the census of one thousand eight hundred and sixty-one, and in 
the case of Nova Scotia and New Brunswick, by each subsequent 
decennial census until the population of each of those two Provinces 
amounts to four hundred thousand souls, at v/hich rate such grant 
shall thereafter remain. Such' grant shall be in full settlement of 
all future demands on Canada, aird shall be paid half-yearly in 
advance to each Province : but the Government of Canada shall 
deduct from such grants, as against any Province, all sums charge- 
able as interest on the public debt of that Province in excess of 
the several amounts stipulated in this Act. 

119. Nev/ Brunswick shall receive, by half-3'early payments in 
advance from Canada, for the period of ten years from the Union, 
an additional allowance of sixty- three thousand dollars per annum ; 
but as long as the public debt of that Province remains under 
seven million dollars, a deduction equal to the interest at five per 
centum per annum on such deficiency shall be made from that 
allowance of sixty-three thousand dollars. 

120. All payments to be made under this Act, or in discharge of 
liabilities created under any Act of the Provinces of Canada, Nova 
Scotia, and New Brunswick respectively, and assumed by Canada, 
shall until the Parliament of Canada otherwise direct, be made in 
such form and manner a.s may from time to time be ordered by the 
Governor-General in Council 

121. All articles of the growth, produce, or manufacture of any 
one of the Provinces shall, from and after the Union, be admitted 
free into each of the other Provinces. 

122. The Customs and Excise Laws of each Province shall, 
subject to the provisions of this Act, continue in force until alterecl 
by the Parliament in Canada. 

123. Where Customs duties are, at the Union, leviable on any 
goods, wares, or merchandises in any two Provinces, those goods, 
wares and merchandises may, from and after the Union, be im- 
ported from one of those Provinces into the other of them, on proof 
of payment of the Customs duty leviable thereon in the Province 
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oi exportation, and on pax^mciit of such iurther amount (if any) of 
Customs dut37 as is leviable thereon in the Province of importation. 

124. riothing in this Act shall affect the right of Nen^ Brunswick Lumber due^ in 

to levy the lumber dues provided in chapter fifteen of title three Bruns wicic. 

of the Revised Statutes of New Brunswick, or in any Act amending 

that Act before or after the U.uion, and not increasing the amount 
of dues ; but the lumber of any of tlie Provinces other than New 
Brunswick shall not be subject to such dues. 

125. No lands or property belonging to Canada or any Province Saenuption 

shall be liable to taxation. pubec lands, Ns. 

126. Such portions of the duties and revenues over which the 
respective Legislatures of Canada, Nova Scotia and New Brunsvdek 

had, before the Uiiio«, power of appropriation, as are this Act " ' " 

reserved to t^e respective Governments or Legislatures of the 
Provinces, ancl eJl duties and revenues raised by them in accord- 
ance with tlie special powers conferred upon them by this i\ct, 
shall in each Province form one Consolidated Revenue Fund to be 
appropriated for the public service of the Province. 

IX. — MISCELLANEOUS PROVISIONS. 

LtOiCFCII. 

127. If any person, being, at the passing of this Act, a member As to Lcw’islutivc 
of the Legislative Council of Cs^uada, Nova Scotia, or Nevr Bruns- Couricillors oi 
wick, to whom a place in the Senate is offered, does not within 

thirt}! dares thereaiter, by writing under his hand, a.ddressed to the Senatorsf 
Governor-General of the Province of Canada, or to the Lieutenant- 
Governor of Nova Scotia, or New Brunswick (as the case may be), 
accept the same, he shall be deemed to have declined the same ; 
and any person who, being at the passing of this Act a member 
of the Legislative Council of Nova Scotia or Neiv Brunswick, 
accepts a place in the Senate, shall thereby vacate his seat in such 
Legislative Council. 

128. Every member of the Senate or House of Commons of Oaths of 
Canada shall, before taking his seat therein, take and subscribe allegiance, &c. 
before the Governor-General or some person f^uthorised by him, 

and every member of a Legislative Council or Legislative Assembly 
of any Province shall, before taking his seat therein, take and 
subscribe before the Lieutenant-Governor of the Province, or some 
person authorised by him, the oath of allegiance contained in the 
fifth schedule to this Act; and every member of the Senate of 
Canada and every member of the Legislative Council of Quebec 
shall also, before taking his seat therein, take and subsciibel^efore 
the Governor- General, or some person authorised by him, the de- 
claration of qualification contained in the same schedule. 

129. Except as otherwise provided by this Act, all laws in force, 

in Canada, Nova Scotia, or New Brunswick at the Union, and ail cmrAs' oiiiSs 
Courts of Civil and Criminal Jurisdiction, and ail legal commissions, &c. ' ' ' 

pow-ers and authorities, and all officers, jiidiciai, administrative, 
and ministerial, existing therein at the Union, shall continue, in 
Ontario, Quebec, Nova Scotia, and New Brunswick, respectively, 
as if the Union had not been made ; subject nevertheless (except 
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with respect to such as are enacted hy or exist under ilcts of the 
Parliament of Great Britain or of the Parliament of the United 
Kingdom of Great Britain and Ireland), to be repealed, abolished, 
or altered by the Parliament of Canada, or by the Legislature of 
the respective Province, according to the authority of the Parlia- 
ment or of that Legislature under this Act. 

130. Until the Parlimnent of Canada otherwise proxudes, all 

officers of the several Provinces having duties to discharge in rela- 
tion to matters other than those coming within the classes of 
subjects b}^ this Act assigned exclusively to the Legislatures of 
the Provinces, shall be officers cf Canada, and shall continue to 
discharge the duties of their respective offices under the same 
liabilities, responsibilities, and penalties, as cf the Union had not 
been made. ^ 

131. Until the Parliament of Canada other wise provides, the 
Governor- General in Council may from time to time appoint such 
Officers as the Governor-General in Council deems necessary or 
proper for the effectual execution of this Act. 

132. The Parliament and Government of Canada shall have all 
powers necessary or proper for performing the obligations of 
Canada or of any Province thereof, as part of the British Empire, 
towards foreign countries, arising under treaties between the 
Empire and such foreign countries, ^ 

133. Either the English or the French language may be used by 
any person in the debates of the Houses of the Parliament of 
Canada and of the Houses of the Legislature of Quebec ; and both 
those languages shall be used in the respective records and journals 
of those Houses ; and either of those languages may be used by 
any person or in any pleading or process in or issuing fi'om any Court 
of Canada established under this x\ct, a,nd in or from all or any of 
the Courts of Quebec. 

The Acts of the Parliament of Canada and of the Legislature of 
Quebec shaii be printed and published in both those languages. 


Ontario and Quebec. 

Appointment of 134. Until the Legislature of Ontario or of Quebec otherwise 
forT)Sario ^ md the Lieutenant-Governors of Ontario and Quebec may 

Quebec." " each appoint under the Great Seal of the Province the following 
officers to hold office during pleasure, that is to say, — the Attorney- 
General, the Secretaiy and Registrar of the Province, the Treasurer 
of the Province, the Commissioner of Crown Lands, and the Com- 
missioner of Agriculture and Public Works, and, in the case of 
Quebec, the Solicitor-General, and may, by order of the Lieutenant- 
Governor in Council from time to time prescribe the duties of those 
officers and of the several departments over which they shall 
preside, or to which they shall belong, and of the officers and clerks 
thereof, and may also appoint other and additional officers to hold 
office during pleasure, and may from time to time prescribe the 
duties of those officers, and of the several departments over which 
they shall preside or to which they shall belong, and of the officers 
and clerks thereof. 
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135. Until the Legislature of Ontario or Quebec^ otherwise 

provides, all rights, powers, duties, functions, responsibilities, or ^ 

authorities at the passing of this Act vested in or imposed on the ' " 
Attorney-General, Solicitor-General, Secretary and Registrar of 

the Province of Canada, Minister of Finance, Commissioner of 
Crown Lands, Commissioner of Public Works and Minister of 
Agriculture and Receiver- General, by any law, stshute, or ordinance 
of Upper Canada, Lower Canada, or Canada, and not repugnant 
to this Act, shall be vested in or imposed cn any oficer to be ap- 
pointed by the Lieutenant-Gor^ernor for the discharge ot the 
same or an^' oj them ; and the Commissioner of Agriculture and 
Public Works shall perform the duties and functions of the office of 
Minister of Agriculture at the passing of this A.ct imposed by the 
law of the Proyince of Canada as well as those of the Commissioner 
of Public Works, 

136. Until altered by the Lieutenant-Governor in Council, the 
Great Seals of Ontario and Quebec respectively shall be the same 
or of the same design as those used in the Provinces of Upper 
Canada and Lov'er Canada respectively before their union as the 
Province of Canada. 

137. The words and from thenct! to the end of the next ensuing Conshuction of 

session of the Legislature,” or vTords to the same effect used in any ^ ® 

temporary Act of the Province of Canada not expired before the 

union, shall be construed to extend and a-pply to the next session 
of the Parliament* of Canada, if the subject-matter of the Act is 
within the po\vers of the same as defined by this Act, or to the 
next sessions of the Legislatures of Ontario and Quebec respectively, 
if the subject-matter of the Act is within the powers of the same 
as defined by this Act. 

138. From and after the union, the use of the words “ upper 
Canada” instead of “ Ontario,” or “ Lower Canada” instead of 
“ Quebec,” in any deed, wiit, process, pleading, document, matter, 
or thing shall not invalidate the same. 

139. Any proclamation under the Great Seaf of the Province of pro^Namaao^is 
Canada, issued before the Union, to take effect at a time which is before Union to 
subsequent to the Union, whether relating to that Province or to commence after 
Upper Canada, or to Lower Canada, and the several matters and 

things therein proclaimed, shall be and continue of like force and 
effect as if the Union had not been made. 

140 - Any proclamation which is authorised by any Act of the 
Legislature of the Province of Canada, to be issued under the Unk^ir^^ 
Great Seal of the Province of Canada, whether relating to that 
Province or to Upper Canada, or to Lower Canada, and which is 
not issued before the Union, may be issued by the Lieutenant- 
Governor of Ontario or of Quebec, as its subject-matter requires, 
under the Great Seal thereof ; and from and after the issue of such 
proclamation, the same and the several matters and things therein 
proclaimed, shall be and continue of the like force and effect iix 
c. ii tario or Quebec as if the Union had not been made. 
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141. The penitentiary of the Province of Canada shall, until the 
Parliament of Canada otherwise provides, be and continue the 
penitentiary of Ontario cind of Quebec.";' 

143. The division and a^djustment of the debts,- credits, liabilities? 
properties and assets of Upper Can nia and Inner Canada shall be 
referred to the arbitrament of three arbitrators, one chosen by the 
Government of Ontario, one b}/ the Government ox Quebec, and 
one by the Government of Canada, and the selection of the arbitra- 
tors shall not be made until the Parlianieiit of Canada and the 
Legislatures of Ontario and Quebec have met ; and the arbitrator 
chosen by the Government of Caiictda shall not be arresident either 
in Ontario or Quebec. ^ 

143. The Governor- General in Council may from time to ti 
order that such and so niany^ of the records, bo^ks, and documents 
of the Province of Canada as he thinks nt shall be r ppropriated 
and delivered either to Ontario or to Quebec, and the same shall 
thenceforth he the property of that Province ; and any copy 
thereof or extract therefrom, duty certified the othcer having 
charge of the original thereof, shall be admitted as evidence. 

r 144. The Lieutenant-Goveriior of Quebec may from time to time, 
by proclamation under the Great Seal of the Province, to take effect 
from a day to be appointed therein, constitute townships in those 
parts of the Province of Quebec in which townships are not then 
already constituted and fix the motes and bounds thereof. 

X. — INTERCOLONIAL RAILTCAY. 

145. Inasmuch as the Provinces of Canada, Nova Scotia, and 
New Brunswick have joined in a declaration that the constructi vn 
of the intercolonial railway is essential to the consolidation of the 
union of British North America, and to the assent thereto of No\"a 
Scotia and Nev/ Brunswick, and have consequently agreed that 
provision should be made for its immediate construction by the 
Government of Canada : Therefore, in order to give effect to that 
agreement, it shall be the duty of the Government and Parliament 
of Canada to provide for the commencement, within six months 
after the Union, of a railways connecting the River St. Lawrence 
with the Cit^/ of Halifax in Nova Scotia, and for the construction 
thereof without intermission, and the completion thereof with all 
practicable speed 

XI. — ADMISSION OFf OTHER COLONlIXS« 

146. It shall be lawful for the Queen, by and with the advice 
of Her Majesty's Most Honourable Privy Council, on addresses 
from the Houses of the Parliament of Canada, and from the Houses 
of the respective Legislatures of the Colonies or Provinces of New- 
foundland, Prince Edwmrd Island, and British Columbia, to admit 
those Colonies or Provinces, or any of them, into the Union, and on 
address from the Houses of the Parliament of Canada to admit 
Rupert's Land and the North- v/estern Territory, or either of them, 
into the Union, on such terms and conditions in each case as are 
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in the addresses expressed and as the Queen thinks fit to approve, 
subiect to the provisions of this Aet ; and the provisions of an]/ 
Order in Council in that behali shall have effect as if they had been 
er acted by the Parliament of the United Kingdom of Great Britain 
and Ireland. 

147. In case of the admission of Nevvfonndla.iid and Prince 
Edvvard Island, or either of them, each shall be entitled to a repre- 
sentation, in the Senate of Canada, of four members, and (notwith- 
standing anything in this Act) in case of the admission of New- 
foundland, the normal number of Senators shall be seventy-six 
and their mc^-'diTium number shall be eighty-two : but Prince 
Edward Island, when admitted, shall be deemed to be comprised 
in tbe third of the tnree divisions into which Canada is, in relation 
to the Constitation of the Senate, divided by this Act, and accord- 
ingly, after the adinission of Priirce Edward Island, whether New- 
foundland is admitted or not, the representation of Nova Scotia 
and New Brunswick in the Senate shall, as vacancies occur, be 
reduced from twelve to ten members respectively, and the repre- 
sentation of eacli oi those Provinces shall not be increased at any 
time beyond ten, except under the provisions of this Act, for the 
appointment of three or six c.dditionp.1 Senators under the direction 
of the Queen. 


As to represeata- 
tioii of New- 
foundland and 
Prince Edward 
Island in Senate. 
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THE 


FEDERAL CONSTITUTION OF GERMANY. 


[This translation of the German Constihmon is that 
published by the Urdversity of Pc-nnsylvoniia.]^ 


T 

LAW CONCERNING TBE CONSTITUTION^OF THE GERMAN 

EMPIRE OF THE i6th APRIL, 187.1. 

O 


\¥e, William, by the Grace of God, German Emperor, King of 
Prussia, etc., hereby ordain, in the name of the German Empire, 
and with the consent of the Federal Council and Diet, wEat follows : 

I. The appended Constitution of the German Empire takes 
the place of the “ Constitution of the Germa.n Confederation/’ 
agreed upon by the Mc>rth German Confederation and the Grand 
Duchies of Baden and Hesse, as well as tlie place of the treaties 
concluded on the 23 and 25 November, 1870, wfth the Kingdoms 
of Bavaria and Wurtemberg, concerning their adhesion to the 
aforesaid '' Constitution of the German Confederation.” 

§ 2. The provisions in Article 80 of the aforesaid Constitution 
of the German Confederation, and in III., § 8 of the Treat}.^ of 
November 23, 1870, with Bavaria, and in Article 2, Number 6, 
of the Treaty with Wurtemberg of November 25, 1870, concerning 
the introduction into these States of the Laws passed by the North 
German Confederation, remain in force. 

The there mentioned laws are laws of the Empire. Wherever 
mention is made ind:he same of the North German Confederation, 
its Constitution, territory, members or States, citizenship, con- 
stitutional organs, subjects, oihcers, flag, etc., the German Empnire 
and its corresponding relations are to be understood. 

The same thing is true of those laws adopted in the North 
German Confederation, which may l)e introduced in the future 
with.in any of the States mentioned. 

§ 3. The agreements in the protocols accepted at Versailles, 
November 15, 1870 ; in the negotiations at Berlin of November 
25, 1870, and in the final protocol of November 23, 1870, as well 
as those under IV. in the treaty with Bavaria of the 23 November, 
1870, are not affected by this law. 

Given at Berlin, April 16, 1871. 

[L. s,] 


WILHELM, 

PniNCE VON Bismarck. 
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His l\Iaiesty the King of Prussia, in the name of the North 
German Confederation, His Majesty the King of Bavaria, His 
li'Iajesty the King of Wnrtemberg, His Royal Highness the Grand 
Duke of Baden, and His Royal Highness the Grand Duke of Hesse 
and by Rhine for those parts of the Grand Duchy of Hesse which 
are situated south of the Main, conclude an eternal alliance for the 
protection of the territory of the Confederation, and of the laws 
of the same as well as for the promotion of the \Aelfare of the 
German peopk. This Confederation shall bear the name of the 
German Empire, and shall have the following Constitution : 

I. —Territory. 

Article i, TheN'teiT' ' -■'■^■y of the Confederation shall consist of 
the States of Prussia ('vith Lauenburg), Bavaria, Saxony, Wurtem- 
berg, Baden, Hesse, Meridenburg-Schwerin, Saxe-Weimar, Meek- 
ienburg-Strelltz, Oldenburg, Brunswick, Saxe-Meiningen, Saxe- 
Altenburg, Saxe-Coburg-Gotha, xAnhalt, Schwarzburg-Rudolstadt, 
Schwarzburg-Sondershausen, tValdeck, Reuss (elder branch), Reuss 
(younger branch), Schaumburg-Lippe, Lippe, Lubeck, Bremen and 
Hamburg. , 

IT — Legislation of the Empire. 

Article 2. Within this territory the Empire shall exercise the 
right of legislation according to the provisions of this Constitution ; 
and the laws of the Empire shall take precedence of those of each 
individual State. The laws of the Empire shall be rendered binding 
hy Imperial proclamation, such proclamation to be published in 
a journal devoted to the publication of the laws of the Empire 
{Reicksgesetzhlatt — Imperial Ga.zette). If no other period shall be 
designated in the published law* for it to take effect, it shall take 
effect on the fourteenth day after its publication in the Imperial 
Gazette ” at Bei’lin. 

Article 3. There shall be a commion chgtzenship (Indigenat) 
for all Germmiy, and tlie members (citizens or subjects) of each 
State of the Confederation shall be treated in every other State 
thereof as natives, and shall consequently liave the right of becom- 
ing permanent residents ; of carrying on business ; of iilliiig public 
offices ; of acquiring real estate ; of obtaining citizenship, and of 
enjoying all other civil rights on the same conditions as those born 
in the State, and shall also have the same usage as regards civil 
and criminal prosecutions and the protection of the laws. 

No German shall be limited in the exercise of this privilege by 
the a.nthorities of his native State, or by the authorities of any other 
State of the. Confederation. 

The regulations governing the care of paupers, and their admis- 
sion into the umrious local unions, shall not, however, be affected 
by the principle enunciated in the first paragraph. 

In like manner those treaties shall remain in force which have 
been concluded between the various States of the Confederation 
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in relation to the custody/ of persons v/ho are to be expelled, the 
care of sick and the burial of deceased citizens. 

With regard to the performance of military service in the various 
States, the necessary laws will be passed hereafter by the Empire. 

All Germans in foreign countries shall have equal claims upon the 
protection of the Empire. 

Article 4. The follov/ing matters sliali be under the supervision 
and legislative control of the Empire : 

1. Regulations relating to migration within the Empire ; 
matters of domicile and settlement : the right of citizenship ; 
the issuing amd examination of passports ; SAirveillance of 
foreigners ; trade and industiy, including insurance, so far as 
these matters are not already/ provided Tor by Article 3 of 
this Constitution (in Bavaria, however, exclusive of matters 
relating to domicile and settlement), and ^dually matters re- 
lating to colonisation and emigration to foreign countries. 

2. Legislation concerning customs-duties, commerce, and 
such taxes as are to be applied to the uses of the Empire. 

3. Regulation of weights amd measures ; of the coinage ; 
and of the emission of '' funded and unfunded '' paper money.* 

4. General banking regulations. 

5. Patents for inventions, 

6. The protection of intellectual properiy. 

7. The organisation of a general system of protection for 
German trade in foreign countries ; of German navigation, 
and of the German flag on the high seas ; likevvise the organi- 
sation of a general consular representation to be maintained 
by the Empire. 

8. Railway matters (subject in Bavaria to the provisions 
of Article 46), and the construction of land and water ways 
for the purposes of public defence, and of general commerce. 

9. Rafting and navigation upon those water ways which are 
common to several States, and the condition of such waters ; 
also the river and other water dues. 

10. Postal and telegraph affairs ; but in Bavaria and Wur- 
temberg these snail be subject to the provisions of Article 52. 

11. Regulations concerning the reciprocal execution of 
judicial sentences in civil matters, and the fulfilment of 
requisitions in general. 

12. The authentication of public documents. 

13. General legislation with respect to the law of obligations 
and notes ; and to criminal and commercial law, including 
legal procedure.t 

14. The Imperial military and naval establishment. 

15. Police regulation as to medical and veterinary matters. 

16. Laws relating to the Press, and to the right of association. 

“ Ftindtr-d and unfunded ” seems intended to include banknotes and pacer 
money. , The terms in German are not precise. See Wagner’s ZcUlelamc- 
politik, p. io A. 

t Amended December 20 , 1^73, to read: TJnifonn legislation as to the whole 
domain of civil and criminal law, including legal prcjcednre. 
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Article 5. The legislative power of the Empire shall lie exercised, 
by the Federal Council and* the Diet (Relchstaf^). A maiorit}/ oi the 
votes of both bodies shall be necessary and suiiicient for the passage 
of a law. 

When a law is proposed in relation to the army, or navy, or to 
the imposts specified in Article 35, the vote of the pyesidiumR shall 
decide in case of a difference of opinion in tlie Federal Counci], 
if said vote be in favour of the retention of existing arrangements. 

III. — Federal Council. 

Article 6. ^The Federal Council shall consist oi the representa- 
tives of the members of the Confederation, among which the votes 
shall be divided in* such manner as that Prussia (including the 
former votes of Hanover, the Electorate of Hesse, Holstein, Nassau 
and Frankfort) sl'-'ili lia\'8 17 votes ; Bawiria, 6 votes ; Saxony, 
4 votes : Wiirtembnsrg, 4 votes ; Baden, 3 votes ; Hesse, 3 votes ; 
Mecklenburg-Sciiwerin, 2 votes : Saxe- Weimar, i vote ; Hecklen- 
burg-Strelitz, i vote : Oldenburg, i vote ; Brunswick, 2 votes ; 
Saxe-Meiningen, i vote ; Saxe-Altcnburg, i vote ; Saxe-Cobiirg- 
Gotha, I vote ; Anhalt, i vote ; Scliwarzburg-Rudolstadt, i vote ; 
Scliwarzburg-Sondershausen, i vote ; W'aldeck, i vote ; Reuss 
(elder branch), i vote ; Reuss (yohnger branch), i vote ; Scham- 
burg-I.ippe, i vote ; Lippe, i*vote ; Lulieck, i vote ; Bremen, i 
vote ; Flamburg, i vote ; total, 58 votes. Each member of tsie 
Confederation rnay appoint as many delegates to the Federal 
Council as it has votes, but the votes of each State must be cast 
as a unit. 

xWticle 7. The Federal Council shall take action upon— 

1. The measures to be proposed to the Diet, and the resolu- 
tions passed by the same. 

2. The general provisions and arrangements necessary for 
the execution of the laws of the Empire, so far as no other 
provision is made by law. 

3. The defects which may be discovered in the execution 
of the laws of the Empire, or of the pre^visions and arrange- 
ments heretofore mentioned. 

Each member of tlie Confederation shall have the right to make 
propositions and introduce motions, and it shall be tlie dut^g of the 
'presidmm to submit them for deliberation. 

Legislative action shall take place by simple majority, with the 
exceptions of the provisions in Articles 5, 37 and 78. Votes not 
represented or not instructed shall not be counted. In the case 
of a tie, the vote of the ■presidium shall decide 

When legislative action is taken upon a subj ect which, according 
to the provisions of this Constitution, does not concern the whole 
Empire, the votes only of those States of the Coiifederati cu 
interested in the matter in question shall be counted 

Article 8. The Federal Council shall appoint from its ov;n 
members Permanent Committees ; 


ao. Prussia. 
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1. On the army and the fortifications. 

2. On marine aifairs. 

3. On duties and taxes. 

4. On commei'ce and trade. 

5. On railroads, posts and telegraphs. 

6. On affairs of justice. 

7. On accounts. 

In each of these Committees there shall be representatives of at 
least four States of the Confederation, besides the presidiimi, and 
each State shall be entitled to only one vote in the same. In the 
Committee on the army and fortifications, Bavaria shall have a 
permanent seat ; the remaining members of it, as well as the 
members of the Committee on marine affairs, shall be appointed by 
the Emperor ; the members of the other Committees shall be 
elected b^^ the Federal Council. These Committees shall be newly 
formed at each session of the Federal Council, i.e., each year. 
The retiring members shall, however, again be eligible. 

There shall also be appointed in the Federal Council a Committee 
on Foreign Affairs, over which Bavaria shall preside, to be com- 
posed of the plenipotentiaries of the Kingdoms of Bavaria, Saxony 
and Vvmrtemberg, and of tvco plenipotentiaries of other States 01 
the Empire, who shall be elected annually b3/ the Federal Council. 

The necessary employes and officials shall be placed at the dis- 
posal of the Committees. 

Article 9. Each member of the Federal Council shall have the 
right to appear in the Diet, and be heard there at any time he shall 
so request, to represent the view^s of his Government, even when 
the same shall not have been adopted by the majority of the Coun- 
cil. No one shall be at the same time a member of the Federal 
Council and of the Diet. 

Article 10. The Emperor shall afford the customary diplomatic 
protection to the members of the Federal Council. 

IV. — ^The Presidency. 

Article ii. To the King of Prussia shall belong the Presidency of 
the Confederation, and he shall have the title of German Emperor. 
The Emperor shall represent the Empire among nations, declare v/ar 
ahd conclude peace in the name of the same, enter into alliances 
and other conventions with foreign countries, accredit ambassadors 
and receive them. 

For a declaration of war in the name of the Empire, the consent 
of the Federal Council shall be required, except in case of an attack 
upon the territory of the Confederation or its roasts. 

So far as treaties with foreign countries refer to matters which, 
according to Article 4, are to be regulated by Imperial legislation, 
the consent of the Federal Council shall be required for their con- 
clusion, and the approval of the Diet shall be necessary to render 
them valid. 

Article 12. The Emperor shall have the right to con\"ene the 
Federal Council and the Diet, and to open, adjourn, and close them. 
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Article 13. The convocation of the Federal Council and the 
Diet sliall take place annually, and the Federal Council may be 
called together for the preparation of business without the Diet : 
the latter, however, shall not be convoked without the Federal 
Council. 

Article 14. The convocation of the Federal Council shall take 
place whenever demanded by one-third of the total number of 
votes. 

Amticle 15. The Chancellor of the Empire, to be appointed hy 
the Enijieror, shall preside in the Federal Council, and supervise 
the conduct oi its business. 

The Chancellor of the Empire shall have the right to delegate 
the power to repres*cnt him to aii}^ member of tlie Federad Council. 
This delegati‘3n must be made in writing. 

Article 16. The necessary bills shall be laid before the Diet in 
the name of the Emperor, in accordance with the resolutions of 
the Federal Council, and these shall be advocated in the Diet by 
members of the Federad Council, or by special commissioners 
appointed by the said Council. 

Article 17. It shall be the duty of the Emperor to prepare and 
publish the laws of the Empire, and to supervise their execution. 
The decrees and ordinances of the* Emperor shall be made in the 
name of the Empire, and i:eq\iire for tlieir validity the signature 
of the Imperial Chancellor, who thereby/ takes upon himself the 
responsibility for. them. 

Article iS. The Emperor shall cippoint Imperial onicials, 
require them to take the oath of allegiance to the Empire, and 
dismiss them when necessary. 

Officials of any one of the States of the Confederation, who shall 
be appointed to any Imperial office, shall enjoy the same rights as 
those to which the}^ are entitled in their native States hy virtue 
of their official position, provided no other legislative provision 
shall have been made previous to their entrance into the service 
of the Empire. 

Article 19. If the States of the Confedeirntjon do not fulfil their 
CoRvStitutional duties, they maw be compelled to do so by '' execu- 
tion.'' This '' execution " shall be ordered by the Federal Council, 
and carried out by the Emperor. 

V. — ^The Diet (Reichstag). 

Article 20. The members of the Diet shall be chosen in a general 
election and by direct secret ballot. 

Until regulated by the law, which according to Section 5 of the 
Election Law of May 31, 1S69, is to be promulgated, 48 deputies 
shall be elected in Bavaria, 17 in Wiirtemberg, 14 in Baden, 6 in 
Hesse, soiitli of the River Idain, and the total number shall conse- 
quently be 397 A* 

Article 21. Government officials shall not require leave of 
absence in order to enter the Diet. 

^ * InCindiiiX, that is to say, those deputies returued by the States of the North 
Genuan Confederation. Fifteen members are elected from Alsace-Lorraine. 



xliv 


THE FEDERAL CONSTITUTION OF GERMAKy. 


When a. member of the Diet accepts a salaried office of the 
Empire, or a saleaied of&ce in one of the States of the Confederation, 
or accepts any office of the Empire or of a State involving higher 
rank or salary, he shall forfeit his seat and vote in the Diet, but 
may recover his place in the same by a new election. 

Article 22. The proceedings of the Diet shall be public. 

Truthful reports of the proceedings of the public sessions of the 
Diet shall subject those making them to no responsibility. 

Article 23. The Diet shall have the right to propose laws 
within the jurisdiction of the Empire, and to refer petitions, 
addressed to it, to the Federal Council or the Chancellor of tlo:; 
Empire. 

Article 24. The Diet shall be elected for hVe years It may 
be dissolved during that time by a resolution of the Federal Council, 
with the consent of the Emperor. 

Article 25, In the case of a dissolution of the Diet, new elec- 
tions shall take place within a period of sixty days, and the Diet 
shall be called together within a period of ninety days after its 
dissolution. 

Article 26. Unless by consent of the Diet, an adjournment of 
that body shall not exceed the period of thirty days, and shall not 
be repeated during the same sessioi\ without such consent. 

Article 27. The Diet shall examine into the legality of the 
election of its members and decide thereon. It shall regulate its 
mode of transacting business, as well as its own discipline, by 
establishing rules therefor, and elect its president, vice-presidents 
and secretaries. 

Article 28. The Diet shall talie action b^^ absolute (simple) 
majorit}/. To render action valid, the presence of a majority of 
the statutory number of members shall be required. 

In matters which according to this Constitution do not concern 
the entire Empire, only such members shall vote as are elected 
from States whose interests are affected by the proposition. (Re- 
pealed by Act of February 24, 1S73.) 

Article 29. The members of the Diet are the representatives 
of the people as a whole, and shall not be bound by orders and 
instructions from their constituents. 

Article 30. No member of the Diet shall at any time suiter 
legal or disciplinary prosecution on account of his vote, or on 
account of utterances made while in the performance of his func- 
tions, or be held responsible outside the Diet for his course within it. 

Article 31, Without the consent of the Diet, none of its mem- 
bers shall be tried or arrested during the session for any penal 
offence committed, except when arrested in the act of committing 
the offence, or in the course of the following day. 

The same rule shall apply in the case of arrests for debt 

At the request of the Diet, all criminal proceedings instituted 
against one of its members, and likewise detention or arrest, shall 
be suspended during its session. 


* Article 24 ameudeci, from three to live years, March 19, 18S8. 
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Article 32 The members of the Diet shall not be allovced to 
dram anxr salary, or be compensated as such. 

VI. — Customs and Com:\ierce. 

xbrticle 33. Germany shall form a Customs and Commercial 
Union, having a common frontier for the collection ot duties. 
Such territories as cannot, by reason of their situation, be suitably 
embraced mitliin the said frontier, shall be excluded. 

It shall be lamful to i:itrcdu>:-e ah- articles of commerce of any 
State 01 the Confederation into any other State of the Confedera- 
tion vitliout paying any impost thereon, except as far as similar 
articles are subject to internal taxation therein. 

A-rtide 34. The ^Hanseatic cities, Bremen and Hamburg, shall 
remain free ports outside of the common boundary of the Customs 
Union, retaining fPr that purpose a suitable district of their own, 
or of tile surrounding territory, until they shah request to be ad- 
mitted into the said Union. 

i\rticle 35. The Empire shall have the exclusive power to legis- 
late concerning everything relating to the customs ; to the taxation 
of salt and tobacco manufactured or raised in the territory of the 
Confederation ; to the taxation of ^domestic brandy and beer, and 
of sugar and syrup prepared fipm beets or other domestic products. 
It shall Imme exclusive power to legislate concerning the mutual 
protection (against fraud) of all taxes upon articles of consumption 
levied in the smv^ral States of the Empire, as well a,s concerning 
the measures which are required in the territory, outside the customs 
lines, for the security of the common customs frontier. 

In Bavaria, Wurtemberg, and Baden, the matter of imposing- 
duties on domestic brandy and beer is reserved for the legislation 
of each State. The States of the Confederation shall, however, 
endeavour to bring about uniform legislation regarding the taxa- 
tion of these articles also. 

Article 36. The administration and collection of customs duties 
and of the excise on articles of consumption (Article 35) is left to 
each State of the Confederation -^Authin its om^ territory, so far as 
this has been done b^^ each Sta,te heretofore. 

To ensure observance of Iniperial law by the State administra- 
tion, the Emperor shall [after consulting the committee of the 
Federal Council on customs and revenues] appoint certain Imp^erial 
officers in the customs or excise offices of the several States. 

Reports made by these officials as to defects in the execution 
of the laws of the Empire (Article 35) shall be submitted to the 
Federal Council for action. 

Article 37. In taking action upon the rules and regulations 
for the execution of the laws of the Empire (Article 35), the vote 
of the presidmm shall decide whenever it shall pronounce for up- 
holding the existing rule or regulatiom 

Article 38, The amounts accruing from customs and from tne 
other revenues designated in Article 35, so far as the latter are 
subject to Imperial legislation, shall go to the treasury of the Empire. 
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This amount is made up of the total_ receipts from the customs 
and other revenues, after deducting therefrom — 

1. Tax rebates and reductions in conformity with existing 
latvs or general administrative regulations. . 

2. Reimbursements for taxes unlawfully collected. 

3. The costs of collection and administration, viz. : 

а. In the department of customs, the costs which are re- 

quired for the protection and collection of customs, 
on the frontiers and in the frontier districts. 

б. In the department of the duty on salt, the costs which 

are used for the pay of the officers ^charged with 
collecting and controlling this duty in the salt works. 

c. In the department of taxes on beet sugar and tobacco, 

the compensation which is to be allow^^d, according 
to the rules of the Federal Courmil, to the several 
State Governments for the cost of managing these 
duties card taxes. 

d. Fifteen per cent, of the total receipts from other taxes. 

The teiTitories situated outside of the comm.on customs-frontier 
shall contribute to the expenses of the Empire by paying an 
aver sum (lump sum, or sum of acquittance). 

Bavaria, Wurtemberg and Baden shall not share in the revenues 
from duties on brandy and beer, which go into the Treasury of the 
Empire, nor in the corresponding portion of the aforesaid aversum. 

xffi'ticle 39. The quarterly summaries to be re^gularly made by 
the revenue officers of the Federal States at the end of every quarter, 
and the final statement (to be made at the end of the year, and 
after the closing of the account-books) of the receipts vdiich have 
become due in the course of the quarter, or during the fiscal year, 
from customs and from the other revenues which (according to 
Article 38) belong to the Treasury of the Empire, shall be arranged 
by the administrative officers of the various States, after a pre- 
liminary audit, in general summaries, in which the result of every 
impost is to be shown separately ; these summaries shall be trans- 
mitted to the Commfctee of Audit of the Federal Council. 

The latter (taking as a basis these summaries) fixes provisionally 
every three mmntlis the amount due to the Treasury of the Empire 
from the Trea,sury of each State, and it shall inform the Federal 
Council and the Federal States of the amount so fixed ; further- 
more, it shall submit to the Federal Council annually the final 
statement of these amounts with its remarks. The Federal Coun- 
cil shall take action upon the work of the Committee. 

Article 40- The terms of the Customs-Union Treaty of July 8, 
1867, remain in force, so far as they have not been altered by the 
provisions of this Constitution, and as long as they are not altered 
in the manner designated in Articles 7 or 78. 

VII. — Railways. 

Article 41. Railways, which are considered necessary for tlie 
defence of Germany, or in the interest of general commerce, may 
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by Imperial law be constructed at the cost of the Empire, even m 
opposition to the will of those members oi the Union through whose 
territory the railroads run, without prejudice, howermr, to the 
sovereign rights of that country ; or private persons may be charged 
with their construction, and receive rights of expropriation. 

Every existing railway company is bound to permit new railroad 
lines to be connected with it, at the expense of the latter. 

All laws granting existing railway companies the right of injunc- 
tion against the building of parallel or competitive lines are herel'p/ 
abolished throughout the Empire, without detriment to rights 
already acquired. Such rights of injunction cannot be granted 
in concessions to be given hereafter. 

Article 42. The fjovernments of the Federal States bind them- 
selves in the interest of general commerce, to have the German 
railways managed as one system, and for this purpose to have all 
new lines constructed and equipped according to a uniform plan. 

Article 43. Accor dingUg as soon as possible, uniform arrange- 
ments as to management shall be made, and especially shall uniform 
regulations be adopted for the police of the railroads. The Empire 
shall take care that the various railway administrations keep the 
roads always in such condition as is required for public security, 
and that they be equipped with such rolling stock as the wants of 
trade demand. 

Article 44. Railway companies are bound to run as many 
passenger trains of suitable velocity as may be required for through 
traffic, and for the establishment of harmoii}^ between time-tables ; 
also to make provision for such freight trains as may be necessary 
for the wants of trade, and to organise a system of through booking 
both in passenger and freight trafiic, permitting the trains to go 
from one road to the other for the usual remuneration. 

Article 45. The Empire shall have control over the tariff 
charges. It shall endeavour to cause — 

1. Uniform regulations to be speedity introduced on all 

German railway lines. ® 

2. The tariff to be reduced and made uniform as far as 
possible, and particularly to secure low long-distance rates 
for the transpoiT of coal, coke, wood, minerals, stone, salt, 
crude iron, manure, and similar articles, as demanded by 
the interests of agriculture and industry. It shall endeavour 
in the first instance to introduce a one pfennig tariff as soon 
as practicable. 

Article 46. In case of public distress, especially in case of an 
extraordinary rise in tlie price of provisions, it shall be the duty 
of the railway companies to adopt temporarily a low special tariff 
suited to the circumstances, which shall be fixed by the Emperor, 
on motion of the competent committee of the Federal Council, 
for the forwarding of grain, flour, vegetables and potatoes. This 
tariff shall, how^ever, not be less than the lowest rate for raw pro- 
duce existing on the said line. 
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The foregoing provisions, and those, of Articles 43 to 45, shall 

not applv to Bavaria. . . -.i . 1 

The ■^'n'ipe'f-iid Government, however, nas tue powei, lyhn legard 

to to prescribe by means of iegisiation uniionn rules 

Sr the construction and equipment of such railwaj^s as may be oi 
impcrtance for the defence of the country. 


Article 4 '/- i". w 4 ■> ,1.^ 

obey, without hesitation, requisitions nride .;y m. 
the Empire for the use of their roads^ 


The managers of all railways shall be requhed to 


authorities of 

Liif x-icpire lor tne use oi lucn xv,-. x.x... of Geimany. 

In particular shall troops, and all material oi war, be forwarded at 

uniform reduced rates. 

VIIL— Post and TelegeapiI 

Article 48. The post and telegraph system, shalP be organised 
onLhnifomi plan, and managed as State insWcutmns throughout 
Te German Empire. The legislation of he Empire m regard to 
posi and telegraph affairs, provided for m Aificie 4, snah not extend 
to tho-e matters whose control is left to governmental ordinance 
or administrative regulation, according to the pnnci^es which 
have prevailed in the North German administration oi post and 

telegraph. ^ i x 

Article 4Q. The receipts from post and telegrapn tnroughout 
the Empire shall belong to a common fund. The_ expense si lah . e 
paid “from the general receipts. The surplus goes.mto tne Imperial 
Treasury- (Section 12.) _ 

Article so The Emperor has the supreme supervision oi the 
administration of post and telegraph. The authorities pense shall 
be pa d h-om theWeneral receipts. The surplus shall be so em- 
nloved that uniformity be established and maintained m the organ- 
isation of the administration and in the transaction Ox business, 
as also in regard to the qualifications of employes. 

The Emperor shall have the porver to issue governmental ordin- 
ances and general administrative regulations, to issue general 
instructions, and alsp the exclusive right to regnlate the relations 
which axe to exist between the post and telegraph oihees of German} 
and tho'^e of other countries. 

It Shall be the duty of all officers of the Post Office and i elegraph 
Department to obey the orders of the Emperor. This obligation 

shall be included in their oath of office. , n , ■ s 

The appointment of such superior ofheem as shall be required 
for the administration of the post and telegraph in the vai ions 
di<;tricts such as directors, counsellors, and superintendents , also 
the appointment of officers of the post and telegraph actmg in the 
rsnacitv of supervisors for the aforesaid authorities in the several 
diSricts, such as inspectors or controllers, shall be made througiiout 
the Empire by the Emperor, to whom they shall take the oath of 
office The Governments of the several States shall receive timely 
notice of the aforementio.ned appointments, as far as they may 
relate to their territories, so that they may confirm and publish 
them 
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Other officials required in the administration of the post and 
telegraph, as also all officials employed for local and technical 
purposes, including therefore all subordinate officials in the office, 
shall be appointed by the respective Governments of the States. 

Where there is" no independent State administration of post or 
telegraph, the terms of the various treaties are to be enforced 

Article 51.A In consideration of the differences which have 
heretofore existed in the net receipts of the Post Officepepartments 
of the several districts, and for the purpose of securing a suitable 
equalisation during the period of transition below named, the 
following proc^edure is to be observed in assigning the surplus of 
the Post Office Department to the Treasury of the Empire for 
general purposes. (Article 49.) 

From the ^postal surpluses which accumulated in the several 
postal districts during the five years fromi 1861 to 1865, a yearly 
average shall be computed, and the share which ever^^ separate 
postal district has had in the surplus resulting therefrom for the 
whole territory of the Empire shall be expressed in a percentage. 

In accordance with the ratio thus ascertained, the several States 
shall be accredited on the account of their other contributions to 
the expenses of the Empire, with their quota accruing from the 
postal surplus in the Empire, for a ;^eriod of eight years subsequent 
to their entrance into the Post*Office Department of the Empire. 

At the end of the said eight years the distinction shall cease, 
and any surplus *111 the Post Office Department shall go, without 
division, into the Treasury of the Empire, according to the principle 
enunciated in Article 49. 

Of the quota of the Post Office Department siirpxds resulting 
during the aforementioned period of eight years in favour of the 
Hanseatic towns one-half shall every year be placed at the disposal 
of the Emperor, for the purpose of providing for the establishment 
of the necessary post offices in the Hanseatic towns| 

Article 52. The stipulations of the foregoing Articles 48 to 51 
do not apply to Bavaria and Wurtemberg. In their stead the 
following stipulations shall be valid for these two States of the 
Empire : 

The Empire alone is authorised to legislate upon the privileges 
of the Post Office and Telegraph Departments, on the legal relations 
of both institutions toward the public, upon the franking privilege 
and rates of postage and telegraphic charges, excepting, however, 
the adoption of administrative regulations and of postal and tele- 
graph tariffs for domestic communication with Bavaria and Wur- 
temberg respectively. 

In the same manner the Empire shall regulate postal and tele- 
graphic communication with foreign countries, excepting the 
immediate intercourse of Bavaria and Wffirtemberg with their 
adjacent foreign States, the regulation of which is subject to the 
stipulation in Article 49 of the postal treaty of November 23, 1867, 

Bavaria and Wurtemberg shall not share in the postal and tele- 
grapliic receipts which belong to the Treasury of the Empire.J 
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IX. — Marine and Navigation. 

Article 53. The navy of the Empire is a united one, under the 
supreme command of the Emperor. The Emperor is charged with 
its constitution and organisation ; he shall appoint the officers 
and officials of the navy, and in his name these and the seamen 
shall be sworn in. 

The harbour of Kiel and the harbour of the Jade are Imperial 
war harbours. 

The expenditure required for the establishment and maintenance 
of the Navy and the institutions connected therewith shall be 
defrayed from the Treasury of the Empire. 

All seafaring men of the Empire, including inachinists and hands 
employed in ship-building, are exempt from serving in the army, 
but are obliged to serve in the Imperial navy. 

The distribution of requisitions to supply the cranks of the navy 
shall be made according to the actual seafaring population, and the 
number furnished in accordance herewith by each State shall be 
deducted from the number otherwise required for the army. 

Article 54. The merchant vessels of all States of the Union shall 
form the commercial marine of the Empire. 

The Empire shall determine the process for ascertaining the 
tonnage of sea-going vessels, shall reflate the issuing of tonnage- 
certificates and of ship-certificates in general, and shall fix the 
conditions on which a permit for commanding a sea-going vessel 
shall be issued. 

The merchant vessels of all the States of the Union shall be 
admitted on equal footing to the harbours, and to all natural and 
artificial water-courses of the several States of the Union, and aU 
shall be entitled to similar treatment. The duties which shall be 
collected in the harbours of sea-going vessels, or levied upon their 
freights as fees, for the use of marine institutions, shall not exceed 
the amount required for the ordinary construction and maintenance 
of these institutions. 

On all natural water-courses duties may only be levied for the 
use of special estabhshments, which serve for facilitating com- 
mercial intercourse. These duties, as well as the duties for navi- 
gating such artificial channels as are property of the State, shall 
not exceed the amount required for the ordinary construction and 
maintenance of the institutions and establishments. These rules 
apply to rafting, so far as it is carried on along navigable water- 
courses. 

The levying of other or higher duties upon foreign vessels or 
their freights than those which are paid by the vessels of the Federal 
States, or their freights, does not belong to the various States, but 
to the Empire. 

Article 55. The flag of the war and merchant navy shall be 
black, white and red. 

X. — Consular Affairs. 

Article 56. The Emperor shall have the supervision of all 
consular afiairs of the German Empire, and he shall appoint con- 
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sul'S, after hearing the committee of the Federal Council on Trade 
and Commerce. 

No new State consulates are to be established within the jurisdic- 
tion of the German consuls. German consuls shall perform the 
functions of State consuls for the States of the Union not repre- 
sented in their district. All the State consulates now existing 
shall he abolished as soon as the organisation of the German con- 
sulates shall be completed in such a manner, that the representation 
of the separate interests of all the Federal States shall be recognised 
by the Federal Council as satisfactorily secured by the German 
consulates. « 

XL — ^iiLiTARY Affairs of the Empire. 

Article 5f. Every German is subject to militai}^ duty, and in 
the discharge of this duty no substitute can be accepted. 

c ■ Article 58. The costs and the burden of all the militaiy system 

of the Empire are to be borne equally by all the Federal States and 
their subjects, and no special privileges or burdens upon the several 
States or classes are admissible. Where an equal distribution of 
the burdens cannot be effected in naiura without prejudice to the 
public welfare, the equalisation ^hall be effected by legislation in 
accordance with the principles of justice. 

Article 59, Every German capable of bearing arms shall belong 
for seven years to the standing army (ordinarily from the end of 
his twentieth to the beginning of his twenty- eighth year) ; the first 
three years in active service, the last four years in the reserve ; and 
during the next five years he shall belong to the Landwehr (national 
guard). In those States of the Union in which heretofore a longer 
term of service than twelve years was required by law, the gradual 
reduction of the required time of service shall take place only so 
far as is compatible with a due regard to the war-footing of the 
army of the Empire. 

As regards the emigration of men belonging to the reserve, only 
those provisions shall be in force which apply to the emigration 
of members of the Landwehr. 

Article 60. The number of the German army in time of peace 
shall be fixed until the 31st of December, 1871, at i per cent, of the 
population of 1867, and shall be furnished by the several Federal 
States in proportion to their population. After the above date 
the strength of the army in time of peace shall be fixed by legislation. 

Article 61. After the publication of this Constitution the com- 
plete Prussian system of military legislation shall be introduced 
without delay throughout the Empire, both the statutes themselves 
and the regulations, instructions, and ordinances issued for their 
execution, explanation or completion ; thus, in particular, the 
militar}^ penal code of April 3, 1845 ; the military system of penal 
procedure of April 3, 1843 ; the ordinance concerning the courts 
of honour of July 20, 1843 1 regulations with respect to re- 
cruiting, time of service, matters relating to the care and subsist- 
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eiice, to the quartering of troops, claims for damages, mobilising, 
etc., in times of peace and war. The military code relating to 
religious observance is, however, excepted. 

When a uniform organisation of the German arm.y for war pur- 
poses shall have been established, a comprehensive military 
code for the Empire shall be submitted to the Diet and the Federal 
Council for their action, in accordance with the Constitution, 

Article 62. For the purpose of defraying the expense of Vthe 
whole German army, and the institutions connected therewith, 
the sum of 225 thalers shall be placed yearly at the disposal of the 
Emperor until the 31st of December, 1871, for each man m the army 
on the peace-footing, according to Article 60. (See Section 12.) 

After the 31st of December, 1871, the payment of these contribu- 
tions by the several States to the Imperial Treasury must be con- 
tinued. The strength of the army in time of peacej which has been 
temporarily fixed in Article 60, shall be taken as a basis for calcu- 
lating the amounts due until it shall be altered by a law of the 
Emipire. 

The expenditure of this sum for the Imperial army and its estab- 
lishments shall be determined a budget law. 

In determining the budget of military expenditure, the lawfully 
established organisations of the Irliperial army, in accordance with 
this Constitution, shall be taken as a basis. 

Article 63. The total land force of the Empire shall form one 
army, which in war and in peace, shall be under the command of 
the Emperor. 

The regiments, etc., throughout the whole German army shall 
bear continuous numbers. In adopting a uniform, the principal 
colours and cut of the Prussian uniform, shall serve as a pattern 
for the other contingents of the army. It is left to commanders 
of contingent forces to choose the external badges, cockades, etc. 

It shall be the duty and the right of the Emperor to take care 
that throughout the German army, all divisions be kept fuU and 
ready to take the field, and that uniformity be established and 
maintained in regard organisation and formation, equipment 
and command ; in the training of the men, and in the qualifica- 
tions of the officers. For this purpose the Emperor shall be 
authorised to satisfy himself at any time, by inspection, of the 
condition of the several contingents, and to order the correction 
of existing defects. 

The Emperor shall determine the strength, composition, and 
division of the contingents of the Imperial army, and also the 
organisation of the Landwehr, and he shall have the right to deter- 
mine the garrisons within the territory of the Union, as also to 
mobilise any portion of the army. 

In order to maintain the necessary unity in the administration, 
care, arming and equipment of all divisions of the German army, 
all orders hereafter issued for the Prussian army shaU be com- 
municated in due form for their observance to the commanders of 
the remaining contingents through the committee om the Army 
and Fortifications, provided for in Article 8, No. i. j 
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Article 64. All German troops are bound implicitly to obey the 
orders of the Emperor/ This obligation shall be included in the 
military oath. 

The commander-imcMef of a contingent^ as well as all officers 
commanding troops of more than one contingent, and all com- 
manders of fortresses, shall be appointed by the Emperor. The 
officers appointed by the Emperor shall take the military oath to 
him. The appointment of generals, or of officers performing the 
duties of generals, in a contingent, shall be in each case subject to 
the approval of the Emperor. 

In the transfer of officers, with or without promotion, to positions 
which are ^o be filled by him in the service of the Empire, be it in 
the Prussian arrcy? or in other contingents, the Emperor has the 
right to select from the ohicers of all the contingents of the army 
of the Emf)ire. 

Article 65. ftie right to construct fortresses within the territory 
of the Empire shall belong to the Emperor, who shall ask (accord- 
ing to Section 12) for the appropriation of the means required for 
that purpose, if not already included in the regular appropriation. 

Article 66. In the absence of special agreement, the Princes of 
the Empire and the Senates shah appoint the officers of their 
respective contingents, subject ^to the restriction of Article 64. 
They are the chiefs of all the troops belonging to their respective 
territories, and are entitled to the honours connected therewith. 
They shall have the right to hold inspections at any time, and shall 
receive, besides the regular reports and announcements of changes, 
timely information of all promotions and appointments concerning 
their respective contingents, in order to provide for their publica- 
tion by State authority as required. 

They shall also have the right to employ, for police purposes, 
not only their own troops, but all other divisions of the army of 
the Empire which are stationed in their respective territories. 

Article 67. The unexpended portion of the military appropria- 
tion shall under no circumstances fall to the share of a single govern- 
ment, but at all times to the Treasury of the Empire. 

Article 68. The Emperor shah have the power, if public security 
vithin the Federal territory demands it, to declare martial law in 
any part of the Empire ; and until the publication of a law regu- 
lating the occasions, the form of an announcement, and the effects 
of such a declaration, the provisions of the Prussian law of June 4, 
1851, shall be considered in force. 

Final ProviskJn of Section XI. 

The provisions contained in this section are to be applied in 
Bavaria, according to the provisions of the treaty of November 
23, 1870 ; in Wurtemberg, according to provisions of the military 
convention of November 21-25, 1870. . 

XIL — Finances of the Empire. 

Article 69. All receipts and expenditures of the Empire shaU|be 
estimated yearly, and included|in the budget. The latter shali|be 
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feed by law before the beginning of tlie^ fiscal year, according to 
the following principles : 

Article 70, The surplus of the previous year, the common 
revenues derived from customs duties, the common excise 
duties, and from the postal and telegraph service, shall be applied 
to the defrayal of all general expenditures. In so far as these 
expenditures are not covered by the receipts, they shall be provided 
for, as long as no taxes of the Empire shall have been established, 
by assessing the several States of the Empire according to their 
population, the amount of the assessment to be fixed by the Chan- 
cellor of the Empire in accordance with the budget agceed upon. 

Article 71. The general expenditures shall be,<=as a rule, granted 
for one year ; they ma}g however, in special cases, be granted for 
a longer period. During the period of transition fixed in Article 
60, the financial estimate, property classified, oftyhe expenditures 
of the army, shall be laid before the Federal Council and the Diet 
merely for their information. 

Article 72. For the purpose of discharge an annual report of 
the expenditure of all the receipts of the Empire shall be rendered 
through the Imperial Chancellor, to the Federal Council and the 
Diet. 

Article 73. In cases of extraordinary requirements, a loan may 
be contracted by Imperial law, or a guarantee assumed in the name 
of the Empire. ^ 

Final Provision of Section XII. 

Articles 69 and 71 apply to expenditures for the Bavarian army, 
subject to the provisions of the treaty of November 23, 1870 (men- 
tioned in the final provision of Section XL) and Article 72 only so 
far as it is required to inform the Federal Council and the Diet 
that the sum necessary for the Bavarian army has been assigned 
to Bavaria. 

XIII. — Settlement of Disputes and Penal Provisions. 

Article 74. Every attempt against the existence, the integrity, 
the security, or the Constitution of the German Empire ; finally, 
any offence committed against the Federal Council, the Diet, a 
member of the Federal Council, or of the Diet, a magistrate or a 
public official of the Empire, while in the execution of their duty, 
or with reference to their official position, by word, writing, print- 
ing, drawing, pictorial or other Tepresentations, shall be judged 
and punished in the several States of the Empire according to the 
laws therein existing, or which shall hereafter exist in the same, 
by which provision is made for the judgment of similar offences 
against any one of the States of the Empire, its constitution, Legis- 
lature, or estates, members of its Legislature or its estates, 
authorities, or officials. 

Article 75. For those offences specified in Article 74 against the 
German Empire, which, if committed against one of the States of 
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the Empire, would be deemed high treason, the Superior Court of 
Appeals of the three free. Hanseatic towns at Liibeck shall be the 
competent deciding tribunal in the first and last resort. 

More definite provisions as to the competency' and the procedure 
of the Superior .Court of Appeals shall be made by Imperial law. 
Until the passage of a law of the Empire, the existing competency 
of the courts in the respective States of the Empire, and the pro- 
“ vision^ relative to the procedure of those courts shall remain in 
force. 

Article 76, Disputes between the different States of the Union, 
so far as they are not of a private nature, and therefore to be 
decided by the competent judicial authorities, shall be settled by 
the Federal Council, at the request of one of the parties. 

In disputes relating to constitutional matters in those States 
of the Unidn whose Constitution does not designate an authority 
for the settlemeift of such differences, the Federal Council shall, 
at the request of one of the paidies, attempt to bring about an 
adjustment, and if this cannot be done, the matter shall be settled 
by Imperial law. 

Article 77, If in one of the States of the Union justice shall be 
denied, and no sufficient relief can be procured by legal measures, 
it shall be the duty of the Federal Council to receive substantiated 
complaints concerning denial or restriction of justice, which are 
to be judged according to the Constitution and the existing laws 
of the respective States of the Union, and thereupon to obtain 
judicial relief from the State Government which shall have given 
occasion to the complaint. 

XIV . — ^Amendments. 

Article 78. Amendments of the Constitution shall be made by 
legislative enactment. They shall be considered as rejected when 
fourteen votes are cast against them in the Federal Council. 

The provisions of the Constitution of the Empire, by which certain 
rights are secured to particular States of the Union in their relation 
to the whole, shall only be modified with the consent of the States 
affected. ® 
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THE SWISS CONSTITUTION, 


PREAMBLE. 

In the Name of Almighty God ! 

The Swiss Federation, 

For the purpose of strengthening the Union of the Allies and of 
preserving and promoting the unity, power and fionour of the 
Swiss Nation, has adopted the following Federal Constitution 


THE FEDERAL CONSTITUTION OF THE 
SWISS CONFEDERATION/^^ 


FIRST DIVISION. 


GENERAL PROVISIONS. 

Article i. 

The peoples of the twenty-two sovereign Cantons associated 
in the present Union, viz. : Zurich, Bern, Luzern, Uri, Schwyz, 
Unterwalden (Upper and Lower), Glams, Zug, Freiburg, Solothurn, 
Basel (City and Country)? Schaffhausen, Appenzell (the two Rhodes), 
St. Gallen, Grisons, Aargau, Thurgau, Ticino, Vaud, Valais, 
Neuchatel, and Geneva, taken together, form the Swiss Confedera- 
tion. 

Article 2 , 

The purpose of the Union is : the maintenance of national in- 
dependence, establishment of tranquility and order within the 
country, protection of freedom^ and of the rights of the Allies, 
and the promotion of their common welfare g 

Article 3* 

The Cantons are sovereign, so far as their sovereignty is not 
restricted by the Federal Constitution, and as such they may 
exercise all rights which are not delegated to the Federal Power. 

* This translation is that prepared for and issued by the University ofjj 

Pennsylvania. 
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Article 4. 

All Swiss shall be equal before the law. In Switzerland there 
shall be no subjects, nor any privileges of place, birth, family or 
person. 

Article 5. 

The Union guarantees to the Cantons their territory, their 
soverSgnty within the limits set by Article 3, their constitutions, 
liberty, the rights of the people, the constitutional rights of the 
citizens, and the rights and privileges w^hich the people may have 
conferred upon their public authorities. 

Article 6. 

The Cai%|ons are required to demand of the Union its guaranty 
for their coigstitutions. 

The Union shali accord this guarantee, provided : 

a. That they contain nothing contrary to the provisions of the 
Federal Constitution. 

h. That they provide for the exercise of political rights according 
to Republican (either representative or democratic) forms. 

c. That they have been accepted by the people and can be 
revised whenever an absolute majority of the citizens 
demand it. % 

A*rticle 7. 

All special alliances or treaties of a political character between 
the various Cantons are forbidden. 

The Cantons ho^vever, shall have the right to make agreements 
with one another on subjects pertaining to legislation, justice and 
administration : such agreements, however, shall be submitted to 
the Federal authority, which may forbid their execution, if they 
contain anything contrary to the Union or to the rights of other 
Cantons, If such agreements are not open to these objections, 
the respective Cantons may demand the co-operation of the 
Federal authorities in their execution. 

Article 8. 

The Union shall have the sole power to ^declare war, conclude 
peace, and enter into alliances or treaties, especially customs and 
commercial treaties with foreign countries. 

Article 9. 

In exceptional cases the Cantons may enter into treaties with 
foreign countries concerning matters of the public economy, of 
vicinage, and of police : but sucU treaties shall not contain any- 
thing contrary to the Union or the rights of other Cantons. 

Article 10. 

Official intercourse between the Cantons and foreign governments 
or their representatives shall take place through the Federal Council, 
But the Cantons may deal directly with the subordinate authorities 
and officers of a foreign state in regard to matters mentioned in 
Article 9. 
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Article ii. 

Military capitulations are absolutely 'proiiibited.^" 

Article 12. 

Members of the Federal Govermiientj civil and military officials 
of the Union, and Federal representatives or commissioners, shall 
not accept from foreign governments any pension, salar^g title, 
present or decoration. 

If they are ahead}" in possession of pensions, titles or decora- 
tions, they shall be required to refuse the pension and refrain from 
bearing either title or decoration during their term o| office. 

The Federal Council may, however, permit subordinate officers 
and appointees to continue to dxaw their peiisi€>ns. ^ 

Decorations shall not be worn in the Swiss Army, nbr shall titles 
conferred hy foreign governments be borne. 

Every officer, under- officer and soldier shctll be forbidden to 
accept any such distinction. 

Article 13. 

The Union shall not be allowed to maintain a standing army. 

Without permission of the Federal Government no Canton, or 
in the case of Divided Cantons^ no Half-Canton, shall be permitted 
to keep more than 300 permanent troops, exclusive of the gendarmes^ 

Article 14. 

The Cantons are prohibited, in ca,ses of disputes arising between 
them, from arming and from all attempts to enforce their own 
rights, but such dispute shall be submitted to Federal decision. 

Article 15. 

If sudden danger threaten any Canton from foreign countries 
the government of the endangered Canton shall call upon the other 
Cantons for help, and notify the Federal Government, at the same 
time, without prejudice however to the later measures of the same. 
The Cantons so summoned are bound to come to its aid., The 
costs shall be borne hv the Union, 

Article 16, 

When internal order is disturbed or when danger threatens from 
another Canton, the government of the endangered Canton shall 
immediately notify the Federal Council, in order that it may take 
the necessary measures within the limits of its competence (Article 
102, Nos. 3, 10 and ii), or may summon the Federal Assembly. 
In urgent cases the Cantonal government concerned, notifying 
the Federal Government of its action, may summon other Cantons 
to its aid, to which the latter are bound to respond. 

If the Cantonal Government is unable to call for aid, the com- 
petent Federal authority may interfere on its own initiative, and if 
the safety of Switzerland be endangered, it shall be its duty to do so* 


Agreements to furnish soldiers to foreign countries. 
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In cases of Federal intervention the Federal authorities sheJI 
secure the observance of the provisions of Article 5. 

The costs shall be borne by the Canton calling for or compelling 
intervention, unless the Federal Assembly, on account of peculiar 
circumstances, shall decide otherwise. 

^ Article 17. 

In the^ases mentioned in Articles 15 and 16, every Canton shall 
permit free passage to the troops through its territory. The troops 
shall be immediatelv placed under Federal control. 

Article 18, 

Every Swiss is siibject to military service. Soldiers who lose 
their lives or'^ffer permanent injury to their health in the Federal 
military service shall be entitled in case of need to Federal support 
for themselves or falniiies. 

Soldiers shall in the first instance be equipped, clothed and 
armed at public expense. The arms shall remain in possession of 
the soldier under such conditions as Federal law shall provide. 

The Union shall make uniform laws on the subject of fees for 
exemption from military service. 

Article ’19, 

The Federal Army shall consist [a) of the standing contingents 
of the Cantons ; of all Swiss who though not belonging to the 
standing troops are yet subject to military service. 

The control of the Federal Army, together with all the materials 
for or belonging thereto, shall be an afiair of the Union. 

In times of danger the Union shall have the exclusive and im- 
mediate control over aU troops, whether incorporated in the 
Federal iVrmy or not, and over all other military resources of the 
Cantons. 

The Cantons may exercise control over the military resources 
of their territory so far as they are not limited by the constitutional 
or legal regulations of the Union. 

Article 20. 

Military legislation is an affair of the Union. The execution 
of the military laws within the Cantons shall take place by the 
Cantonal authorities under the supervision of the Union, and 
according to regulations made by Federal law. 

The entire military instruction and the arming of the troops 
shall be under the control of the Uiiion. 

The clothing and equipments and the subsistence of the troops 
shall be provided by the Cantons ; but the costs thereof shall be 
returned to the Cantons by the Union in a manner to be determined 
by Federal law. 

Article 21. 

So far as military considerations shall not forbid, the various 
corps shall consist of men from the same Canton. 

The composition of such^corps, the duty of preserving their 
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efficiency, and the appointment and promotion of the officers, 
shall be reserved to the Cantons, subject to general rules to be 
established by the Union, 

Article 22. 


Upon giving fair compensation, the Union shall have the right to 
take either for use or as property the parade grounds and buildings 
used for military purposes, together with all their belongi^fgs, in the ' 
various Cantons. 

The system of fixing the compensation shall be determined by 
Federal law. 

Article 23. 


The Union may, in the interest of the ®onfeder^ion, or of a 
large part of the same, undertake public works at^fee expense of 
the Confederation, or may assist in their constructidn. 

For this purpose it may exercise the right df expropriation upon 
making full compensation. The special provisions on this subject 
shall be left to Federal legislation. 

The Federal Assembly may forbid the construction of public 
works whenever they would endanger the military interest of the 
Confederatiom 


Article 24. 

t 

To the Union shall belong the general supervision of the watei 
and forest police measures in the mountains. 

It shall assist in the correction and control of the mountain 
stieams and in the afforesting of their sources, and shall prescribe 
the necessary protective regulations for the preservation of such 
:works and of the forest now existing. 


Article 25. 


The Union is authorised to adopt regulations as to the exexxise 
of the right of hunting and fishing, especiall\^ for the preservation 
■of the nobler sorts of game, and for the protection of birds which 
are useful to agriculture or forestry, 

^ Article 26. 


Legislation pertaining to the construction and management of 
railways is an affair of the Union. 

Article 27, 

The Union may establish, in addition to the existing Polytechnic- 
School, a University and oth& higher institutions of learning, or 
may assist in the support of such institutions. 

The Cantons shall provide for satisfactory primary instruction, 
which shall be solely under public supervision. Such instruction 
;shall be obligatory, and in the public schools free of charge. 

The public schools shall be open to the adherents of all faiths, 
without prejudice to their freedom of belief or of conscience. 

The Union shall take such measures as may seem necessary 
against Cantons which do not conform to these provisions. 
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Article 28. 

The system of customs duties is a Federal affair. The Union 
may collect import and export duties. 

Article 29, 

. In the collection of customs duties the following provisions shall 
be observe^d : 

1. Import duties. 

a. The raw material necessary for domestic industry or agri- 
culture shall be taxed at as low a rate as possible. 

h. Likewise all arUcles which may be classed as necessaries of 
lift," 

c. Articles luxury shall pay the highest rates. 

The foregoing principles are to be observed in the conclusion of 
commercial treaties with foreign countries so far as possible. 

2. Export duties are to be fixed at as low a rate as possible. 

3. The necessary regulations as to intercourse along the frontier 

and at the markets shall be incorporated in the customs tariff 
legislation. The Union may at any time under extraordinary 
circumstances adopt temporary measures in conflict with the fore- 
going principles. ® 

Article 30. 


The income from*customs shall flow into the Federal Treasury 

The compensations which have hitherto been paid to the Cantons 
in lieu of the customs, road and bridge toUs, market fees, and 
similar items, are hereby abolished. 


As an exceptional indemnity the Cantons Uri, Orisons, Ticino 
and Valais, in consideration of their international Alpine highways, 
shall receive a yearly compensation which in view of all circum- 
stances is fixed as follows : 


For Uri 
„ Grisons 
„ Ticino 
„ Valais 


Francs. 
. . ^ 80,000. 
. . 200,000, 

. . 200,000. 

50,000. 


For breaking roads through the snow on the St. Gothard, the 
Cantons Uri and Ticino shall receive a yearly compensation of 
40,000 francs, all told, until the road^over the pass is replaced by 
a railway. 

Article 31. 

The freedom of trade and of industry throughout the whole extent 
of the Confederation is hereby guaranteed. Excepted from this 
rule 'are: 

a. The salt and tobacco monopoly, the Federal customs, the 
import duties on wine and spirituous liquors, as well as the 
other taxes on consumable commodities expressly recognised 
by the Union according to the provisions of Article 32, 
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b. Sanitary police regulations against epidemics and veterinary 

diseases. 

c. Regulations as to exercise of trade and industry, as to taxa- 

tion of business and the use of streets. - 
But such Regulations must not interfere with the principle of free- 
dom of trade and commerce. 

Article 32. 

The Cantons may collect import duties on wine and other 
spirituous liquors mentioned in Article 31, a, h and c, under the 
following conditions. ; 

a. In the collection of such duties, free transit of goods shall be 

interfered with in no way; and, -in general, tirade shall be 
hindered as little as possible, and burdened%ith no other 
duties. ^ 

b. If the articles imported for use are again exported, the duties 

so paid shall be refunded without further charges. 

c. The products of Swiss industry shall be taxed at a lower rate 

than those of foreign origin. 

i. Import duties on wine and other spirituous liquors of Swiss 
origin shall not be increased where they now’ exist, nor be 
introduced into Cantons which do not levy such dues."^ 

5. The laws and ordinances of the Cantons in reference to such 
import duties shall be submitted for approval to the Federal 
authorities before going into effect, so fhat neglect of the 
foregoing provisions may be prevented. 

With the close of the year 1890 all import duties which may be 
levied at that time by the Cantons, as w’ell as aU similar duties 
raised by individual communities, shall be abolished without com- 
pensation. Article 33. 

The Cantons may make the practice of the liberal professions 
dependent upon giving evidence of fitness. 

Federal legislation shall provide a means of obtaining certificates 
of such fitness, which shall be valid throughout the whole Con- 
federation. " Article 34. 

The Union may pass uniform laws as to the employment of 
children in factories and the length of the working day for adults 
in the same. It is also authorised to issue regulations for the 
protection of labourers in dangerous or unhealthful employments. 

The business of emigration agents and of private insurance 
companies shall be subject to the supervision and legislation of 
the Uniom : Article 35. 

The estabhshment of gambling houses is prohibited. Those 
now in existence shall be closed by the 31st Decembei', 1877. 

All concessions granted or renewed since the beginning of the 
year 1871 are hereby declared null and void. 

The Union may also take proper measures in regard to lotteries. 

The manufacture and sale of spirituous liquors was made a federal 
monopoly, October 25, 1885. 
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Article 36. 

The post and telegraph throughout the whole extent of the 
Confederation belong to the Union. 

The income from the administration of post and telegraph shall 
belong to the Federal Treasury. 

The tariff of charges shall be regulated throughout the territory 
of the Confederation according to uniform principles in as equitable 
a manner as possible. 

The inviolability of postal and telegraph secrecy is guaranteed. 

Article 37, 

The Union shall exercise general supervision over the roads and 
bridges in t^Tose maintenance the Union may have an interest. 

The mone^j’^ which according to Article 30 belong to certain 
Cantons in view oU their international Alpine highways shall be 
retained by the Federal authorities in case these roads are not 
kept in good condition by the respective Cantons. 

Article 38. 

To the Union shall belong the exercise of all rights included in 
the coinage monopol^L 

The Union alone shall coin money 

It shall determine the monetary system and prescribe regulations 
■for the valuation of foreign coin. 

Article 39. 

The Union is authorised to make general regulations by Federal 
law as to the issue and redemption of bank notes. 

It shall not, however, establish any monopoly for the issue of 
bank notes, nor make them a legal tender. 

Article 40. 

The establishment of weights and measures is an affair of the 
Union. 

The execution of laws relating to this subject shall be undertaken 
by the Cantons under the supervision of the Upion. 

Article 41. 

The manufacture and sale of gunpowder throughout the whole 
territory of the Confederation belongs solely to the Union. 

Blasting materials not usable as gunpowder are not included in 
this monopoly. Article 43. 

The expenditures of the Union shall be defrayed : 

a. From the proceeds of Federal property. 

h. From the proceeds of Federal frontier duties. 

c. From the proceeds of the post and telegraph, 

d. From the proceeds of the powder monopoly. 

e. From the proceeds of half the gross income frorn the fees 

for exemption from military service received by the Cantons. 

/. From the contributions of the Cantons, to be determined by 
Federal legislation according to the taxable resources of the 
Cantons, upon as equitable a basis as possible. 
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Article 43- 


JrJ2Lfssrri« n... o< ..e O 

%rsrh.«»er, to- no Si‘Ser”s”h“ 

citizens 01 - of the “'such atots, nnless the Cantonal 

m fitters pertainiRg puic^jy , 

Sws letemine othettoe.^^^.^j ^1„11 ,cq„iio the nght 

to\°ote hy“ resldenoe of tto“ “tohs- ,cid the right to note 

Ca^ntonal la- n. 4e ap,. tonal 

of those who settle 

of the Federal Cou • ^^^xicle 44- 

vt 11 .xoel a Cantonal citizen from its territory or 

deprive him oUhe '>8“ ^‘^‘/“e'SSs may be admitted to Stos 

■“V oonditions on »hmh “Zb IlS 

citizenship, f '“"Ztrof acquiring a foreign citeenship, shall 

S"d^SinShyFSSallegil..0h. 

Article 45- 

Every Swiss .f ^^^JsstTa^Irtihcat^^^^^^ 

Svdss territory rf he possesse 


viss territory n 

“fn'eaeeprional Oirses, ‘he stoenSlrTn ot in ?o^™^ 

etoeneh.p, or it may be wrthdrawn 
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“ to Ctoons where the system to *Z°^Se itepmdent 

of settoent for natives of ^“fgrto work and have not 
ShtrSTap'Stoto harden npon pnhhc ehmity m thto 

Sdsion on Zr.StkeC^t'Lto'bl ^nt'’tothf govern- 

Tantonal government, and expelled is a native. 

ment of the Canton of which t pe by^the Canton which may 

No Swiss citizen- may be burdenea^y requirement of 

p" 3L "2^ SeS Sr^rconnJcted with settlement. 
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Nor shall the commune in which he settles tax him in any different 
way from its own native citizens. 

A Federal law shall fix the maximum sum which may be taken 
■as registration fee for the privilege of settling. 

Article 46. 

With regard to the civil relations, those who have settled in a 
place be subject as a rule to the rights and legislation of the 
place of residence. 

Federal law shall determine the application of this principle, 
and shall also make the necessary regulations to prevent double 
taxation. 

^ Article 47. 

A Federal law shall define the difference between settlement and 
sojourn, andkalso prescribe the regulations as to the political and 
civil rights of sojourners. 

Article 48. 

A Federal law shall make pro^d'Sion as to the cost of the care and 
burial of poor citizens of one Canton who may become sick or die 
in another Canton. 

Article 49. 

The freedom of faith and conscience shall be inviolable. 

No one shall be compelled to taSe part in any religious society 
or in any religious instruction, or to undertake any religious act, 
nor shall he be pipiished in any v/ay whatever for his religious views. 

The religious education of children to the close of their i5th 
year shall be under the control of father or guardian, subject to 
the principles enumerated above. 

The exercise of civil or political rights shall not be abridged by 
any conditions or provisions of a confessional or religious nature. 

Religious views shall not absolve from the performance of civil 
duties. 

No one shall be required to pay taxes which are levied specially 
for the purely religious purposes of any religious society to which 
he does not belong. The exact application of this principle shall 
be determined by Federal legislation. ® 

Article 50. 

The free exercise of religion is guaranteed, within the limits of 
morality and public order. 

The Cantons and the Union shall have the right to take necessary 
measures for the establishment of order and public peace among 
the adherents of the various religiJ5us societies, as well as against 
any interference in the rights of citizens or of the State by church 
authorities. 

Disputes within either the field of public or private law arising 
from the formation or division of religious societies may be brought 
before the proper Federal authorities for decision by means of 
formal complaint. 

The establishment of bishoprics on Swiss soil is subject to 
Federal approval. 

T 



the SWISS CONSTITUTION. 

Article 51. 

““te p “kaSimtafaiS “^extended by' Federal law to other 

S^y^hfA»"•^^ ;° 

Article 52. 

The establishment of new, or the restoration of disestabiisiicu, 
monasteries or orders is forbidden. r 

Article 53. 

The determination and certification of -facts of the uivA state 
beSgs to the civn authorities. More exact regulations shau be 

“ m dipStSn oTburial places shall 

Tt is their duty to see that every one can be deccn Jy buucd. 

Article 54. 

The riMat of marriage shall be under the protection of the Union. 
This iSit shall not be limited for confessional or economic con- 
sid^SroS a“oa accOHdt of previous conduct or other l»l.ce 

■“BjSsSIrtSrriS; of the parents, children are rendered 

1 P‘0'1 fim '■•it G: wlio were iDorn Idgioic mdrris-^c. . ^ 

SjI collection of bridal settlement fees and similar ta?:es is pio» 

hibited. w\rticle 55. 

Freedom of the press is guaranteed. 

Cantonal lemslation shall provide for all abuse of the same, but 
suS iSSatTon shalbbe subject to the approval of the hederai 

^*The^ Union mav issue regulations against the abuse of the free- 
dom of ttie press Jhen it IS directed against the Union or its officers. 

Article 56. 

tea rPi/pns shall have the right to form associations, so far as 
Jy Le not'Sto in their pnrpj or metho J iBegal or dnnge»«o 
to tiie State. The abuse of this right may be preventea bj- Can- 
tonal legislation. Article 57. 

The right of petition is guaranteed. 

Article 58. 

No one shall be deprived of his constitutional judge, and there 
shall consequently be no exceptional courts. 

Ecclesiastical jurisdiction is hereby abolished. 
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Article 59. 

A solvent debtor with a permanent residence in Switzerland:' 
must be summoned in personal suits before a judge of his own place 
of residence, and the property of such a person (outside of the 
Canton in which he lives) cannot be seized or sequestered fee; 
claims against him. 

Provided that with reference to foreigners the provisions of tlie 
respective international treaties shall applrc 

Imprisonment for debt is hereby abolished. 

Article 60. 

All Cantons are required to treat all Swiss citizens like their owr*- 
citizensnboth in their legislation and in judicial procedure. 

^ Article 61. 

'4 % 

Valid judgments in civil cases which have been given in one 
Canton may be enforced anywhere in Switzerland. 

Article 62. 

& 

Ail internal taxes on property leaving one Canton for another 
(abzugsrechte, ia traite foraine) are hereby abolished as likewise 
all rights of first purchase (zugrechte, droit de retrait), of citizens- 
of one Canton against those of another Canton.^" 

Article 63. 

The right of free emigration to foreign states shall be recognised, 
so far as this is’ reciprocal. 

Article 64. 

■■ The Union shall have power to legislate : 

1. Upon civil capacity. 

2. Upon all legal relations referring to trade and mobiiiary 

transactions (law of obligations, including commercial law 

and law of promissory notes). 

3. Upon authors’ property in works of literature and art, upon 

executionary procedure for debts^ and upon the law of 

bankruptcy.! 

The administration of the laws shall belong*to the Cantons, except 
so much as may be assigned to the FederarTribunal,. 

Article 65. 

No sentence of death shall be pronounced for political offences. 

Corporal punishments are hereby forbidden. 

Article 66. 

Federal law shall determine the conditions in which a Swiss 
citizen may be declared to have forfeited his political rights. 

It was customary formerly to deduct from 5 to lo % from all property going 
out of the Canton by inheritance or marriage (abzugsrecht). It was also usual 
when a person wished to sell land, to x^ecognize a right in his relatives or even 
neighbours or fellow citizens of the Canton to take the property at an arbitrated 
value (zugrecht). 

t July 10, 1887, this clause was practically amended by the acceptance of a. 
patent law. 
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Article 67. 

1SSS;“^LTnotTe made compelso.y fcv political otiencea 

•or offences against the press laws. 

Article 6S. ^ 

Article 69. 

The Union shall have power to legislate upon regu- 

lations to 'be adopted against dangerous epidemics and vtleimaiy 

Article 70. - - _ 

T1 Tin^rn rnav evoel from Swiss territory all foreigners wSio 

.nStSr SnlfL e.,«aal safety of the Confederation. 


SECOND DJVISION. 


FEDERAL AUTHORITIES. 


I. FEDERAL ASSEMBLY. 

Article 71. 

-p the rights of the people and the CaiAons (Articles^Sp 

md mU ‘the'supreme authority of the Union shall be exercised 
by^the Federal Assembly, which shall consist of two divisions . 

A. The National Council. 

B. The Council of States. 

A,— The National Council. 

Article 72. 

The Nadonal Council sha,ll consist of representatives of the SwRs 
peopfe Une member shall be chosen for every 20,000 ot the 

'"’'^^h-^ctiS^oLmore than 10,000 souls shall be counted as 20,000. 

Ev«y Canton, and in the Divided Cantons each division thereol, 
shall choose at least one member. 

Article 73. 

The elections for the National Council shall be direct. They 
within Fedmaldistricte, but no drsttict siaU 

include portions of two different Cantons. 
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Article 74. 

' Every male Swiss who has completed his 20th year, and who is 
not excluded from the active right, of citizenship according to the 
laws of the Canton where he resides, shall be entitled to take part 
in elections and votes. 

The Union may, however, pass uniform laws as to the right to 
vote:, 

Article 75. 

Every male Swiss citizen being a layman and a voter is eligibie 
as member of the National Council. 

0 Article 76. 

The National Council shall be elected for three years, the term 
of all meftibers expiring at the same time. 

Article 77. 

Members of the Cojincil of States or of the Federal CounciL cr 
officers appointed by the latter, shall not be at the same time 
members of the National Council. 

i\RTICLE 78. 

The National Council s]iall choose from among its members a 
President and a Vice-President for each ordinary and extraordinary 
session. 

The member who has filled the office of President for one ordinary 
session is not eligible either for President or Vice-President of the 
ordinary session immediately following. Nor can the same person 
be Vice-President for two consecutive ordinain^ sessions. 

The President shall have the casting vote in case of a tie : in 
elections he votes as any other member. 

Article 79. 

The members of the National Council shall receive a compensa' 
tion from the Federal Treasury. 

B, — The Council of States. 

Article So. 

The Council of States shall consist of forty^-four representatives 
of the Cantons. Each Canton shall elect two representatives, and 
in the divided Cantons each dkdsion shall elect one. 

Article Si. 

No member of the National Council or of the Federal Council, 
shall be at the same time a member of the Council of States. 

Article 82. 

The Council of States shall elect from among its members a 
President and a Vice-President for each ordinary and extraordinary 
session. 
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From among the representatives of that Canton from vrhich a 
President has been chosen for an ordinary session, neither the 
President or Vice-President can be taken for the next following 
.-ordinary session. 

Representatives of the same Canton shall not fill the office of 
Vice-President during two consecutive ordinary sessions. 

The President may give the casting vote in case of a : in 
elections he votes as any other member. 

Article 83. 

Members of the Council of States shall be compensated by their 
■iL^spective Cantons. , r 

C . — Powers of the Federal AssernUy. 

Article 84. 

The National Council and the Council of States shall have juris- 
diction over all subjects which, according to this Constitution, fai^ 
within the competence of the Union and which are not assigned 
■to other Federal authorities. 

Artici.;e 85.^ 

The subjects wffiich fall within the sphere of the two Councils are 
especially the following : 

1. Laws pertaining to the organisation and mode of selection 
of the Federal authorities. 

2. Laws and decisions upon those subjects whose regulation is 
entrusted to the Union by the Federal Constitution. 

3. Remuneration and compensation of the members of the 
Federal Official Boards and of the Federal Secretariat : establish- 
ment of permanent offices and determination of their salaries. 

4. Choice of the Federal Council, of the Federal Tribunal, of the 
Federal Secretary and of the General of the Federal Army. 

The choice or approval of other appointees may by Federal law 
be entrusted to the Federal Assembly. 

5. Alliances and treaties with foreign countries and approval 
of Cantonal treaties with other Cantons or with foreign countries. 
Such Cantonal treaties shall, however, not be submitted to the 
Federal Assembly unless objection be raised to them the Federal 
Council or by another Canton. 

6. Measures for external safety, for maintenance of the in- 
dependence and neutrality of Switzerland, declarations of war 
and conclusions of peace. 

7. Guarantees of the constitutions and territory of the Cantons ; 
intervention in consequence of the guarantee ; measures for internal 
safety, for the establishment of tranquility and order ; amnesty 
and pardon, 

8. Measures for securing observance of the Federal Constitution ; 
dhe guarantee of the Cantonal constitutions, the fulfilment of 
Federal obligations. 

9. Regulations concerning the Federal Army. 
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10. Establishment of . the yearly budget, approval of public 
accounts, and decrees as to contracting loans. 

11. General supervision of the Federal administration and justice. 

12. Appeals from the decisions of the Federal Council in adminis- 
trative disputes. 

13. Disputes as to competence among the Federal authorities. 

14. Revision of the Federal Constitution. 

Article 86. 

Both Councils shall convene once each year in ordinary session 
on a day to be fixed by regulation. 

They may alst be summoned in extraordinary session by vote 
of the Federal Council or on demand of one-fifth of the members 
of the National Council, or of five Cantons. 

Article 87. 

No valid action can be taken in either Council, unless a majority 
of the members be present. 

" Article 88. 

In the National Council, and in the Council of States, the majority 

of those voting shall decide the question. 

• # 

Article 89. 

For Federal laws and Federal decrees, the consent of both Coun- 
cils is necessary. 

Federal laws, as also general Federal decrees — if not of an urgent 
nature — must also be submitted to popluar vote upon demand of 
30,000 qualified voters or of 8 Cantons. 

Article 90. 

Necessary details as to forms and times of popular voting shall 
be fixed by Federal law. 

Article 91. 

The members of both Councils vote with(Dut instructions. 

Article 92. 

The Councils deliberate separately. In case of elections, of 
granting pardons, and of deciding disputes as to competence 
(Article 85, 13) the two Councils shall, however, meet in joint 
session under the chairmanship of the President of the National 
Council. Votes shall be decided by simple majority of all members 
of both Councils voting. 

Article 93. 

Each Council and every member of each Council shall have the 
right to make propositions (T^., have the right of initiative). 

The same right belongs to the Cantons by correspondence. 

Article 94. 

The sessions of both Councils shall, as a rule, be public. 



ixxii THE SWISS CONSTCTUTIOX, 

IL— FEDERAL COUNCIL. 

Article 95. 

llie supreme executive and directive body of the Confederatirci 
shall be a Federal Council consisting of seven members. 

Article 96. 

The members of the Federal Council shall be chosen Ly tlie 
Federal Assembly for the term of three years, from among all 
Swiss citizens who are eligible to the National Council. Not more 
than one member shall be chosen from the same Canton. 

After every general election for the National Cpuncil, the Fdeeral 
Council shall also be integrally renewed. 

In cases of vacancy iii the meantime in the Federal Council, tlie 
vacancies shall be filled for the rest of the term at the next meeting 
of the Federal Assembly. 

. ' , ^ Article 97. 

The members of the Federal Council shall not hold an}/ ofiice 
either in the service of the Union or of a Canton, nor engage in 
any other calling or business. 

Article 98. 

The Federal President who shall preside over the Federal Council 
shall be chosen, together with the Vice-President, for the term of 
#ne year, by the Councils in joint session from among their members. 

The retiring President is not eligible either as President or Vice- 
President for the next following year. The same member may 
not hold the office of Vice-President for two consecutive years. 

Article 99. 

The Federal President and the other members of the Federal 
Council shall receive a compensation from the Federal Treasury. 

Article ioo. 

In order to make action valid, four members of the Federal 
Council must be present. 

^ Article ioi. 

The members of the Federal Council shall have the right to take 
part in the discussions of both branches of the Federal Assembly, 
and also the right to make motions on any matter under con- 
sideration. 

Article 102, 

The Federal Council shall hava especially the following rights 
and duties, subject to the provisions of the present Constitution : 

1, It shall direct Federal affairs according to Federal laws and 
decrees. 

2. It shall care for the due observance of the Constitution, laws, 
and decrees of the Union, as well as the provisions of Federal 
concordats. It shall take the necessary measures for their execu- 
tion either on its own initiative or upon complaint, so far as the 
decision of such affairs has not been vested in the Federal Tribunal 
by Article 113,' 
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3. It shall enforce the guarantee of the Cantonal Constitutions. 

4. It shall propose to the Federal Assembly laws and decrees^ 
and shall report upon the propositions sent to it hv the Councils 
of the Union or by the Cantons. 

5. It shall execute the Federal laws and decrees, the judgments 
of the Federal Tribunal, as vvell as the coni promises and arbitrators' 
decisions on questions of dispute among the Cantons. 

6. It Shall make such appointments as are not entrusted to the 
Federal Assembly, Federal Tribunal, or to some other body. 

7. It shall examine the treaties of the Cantons with one anotlier 
or with foreign countries, and shall approve them so far as they 
are permissible. (Article 85, No. 5.) 

8. It sliall protect the external interests of the Union especially 
in all international relations and shall in general have charge of 
foreign affairs. 

9. It shall protect the internal safety, and the independence 
and neutrality of Switzerland. 

10. It shall care for the external security of the Union, and for 
the establishment of quiet and order. 

11. In urgent cases the Federal Council shall have author 

if the Councils are not in session, to call out the necessary number 
of troops and employ them as it shall see fit : provided that it 
shall call the Councils together imfnediately, and provided further 
that the number of men called out shall not exceed two thousandy 
nor the term of service exceed three weeks. 

12. It shall have charge of Federal arm\^ affairs, and all branches 
of administration which belong to the Union. 

13. It shall examine those laws and ordinances of the Cantons 
which require its approval ; and shall watch over those branches 
of Cantonal administration which are subject to its supervision. 

14. It shall manage the finances of the Union, and provide for 
the preparation of estimates and for a statement of the accounts 
of Federal income and expenditure. 

15. It shall exercise the supervision over the conduct of business 
by all officers and employees of the Federal administration. 

16. It shall report to the Federal Assemfbly at each ordinary 
session upon its conduct of business, upon the internal condition 
and foreign relations of the Union, and shall recommend to its 
attention such measures as in its judgment are desirable for the 
promotion of the common welfare. 

It shall also make special reports upon the demand of the Federal 
Assembly or either branch thereof. 

Article 103. 

The business of the Federal Council shall be divided according 
to departments among its various members. The sole purpose of 
this division is to facilitate the examination and despatch of busi- 
ness. Every decision must emanate from the Federal Council as 
a body. Article 104. 

The Federal Council and its departments are authorised to call 
in the aid of experts for special matters. 
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in,— FEDERAL SECRETARIAT. 

Aeticle 105. 

Tlie duties of Secretary to the Federal Assembly and Federal 
Council shall be performed by a Federal Secretariat under the 
direction of a Federal Secretary. 

The Secretary shall be chosen for the term of three years by the 
Federal Assembly, at the same time as the Federal Council. 

The Federal Secretariat shall be under the special supervision of 
the Federal Council. 

The details of the organisation of the Federal Secretariat shall 
be determined by Federal law. r 

IV.— ORGANISATION AND POWERS OF THF FEDERAL 

TRIBUNAL. . ■ 

Article 106. 

For the administration of justice, so"' far as it belongs to the 
Union, a Federal Tribunal shall be organised. 

In criminal cases (Article 112) all trials shall be by jury. 

Article 107. 

The members of the Fedel'al Tribunal and their substitutes 
shall be chosen by the Federal Assembly. In this choice care 
shall be taken that the three national languages shall be repre- 
sented. 

The organisation of the Federal Tribunal and of its divisions, 
the number of its members and substitutes, and their term of 
office and compensation, shall be determined by law. 

Article ioS. 

Any Swiss citizen who is eligible to the National Council may be 
chosen a member of the Federal Tribunal. 

The members of the Federal Assembly, or Federal Council, or 
■officers appointed by either of these bodies, shall not at the same 
time be members of the Federal Tribunal. 

The members of the Federal Tribunal shall not hold any other 
office in the service, either of the Union or of any Canton, nor 
pursue any other calling or business during tlieir term of office. 

Article 109. 

The Federal Tribunal shall organise its own Secretariat. 

Article no, 

^ The judicial authority of the Federal Tribunal shall extend to 
civil cases : 

1. Between the Union and any Canton. 

2. Between the Union and corporations or private persons, wffien 
such corporations or private persons are the plaintiffs, and the 
subject of dispute exceeds a certain r?'alne to be fixed by Federal 
legislation. 

3. Between Cantons. 
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4. Between Cantons and corporations or private persons upon 
the demand of either party, where the subject of dispute exceeds 
a certain value to be fixed by Federal legislation. 

The Federal Tribunal shall, moreover, pass upon appeals in 
regard to loss of domicile (Heimathlosigkeit) and upon civil disputes 
lietw^een communes of different Cantons. 

1 Article hi. 

The Federal Tribunal shall, moreover, decide other cases upon 
the demand pf both parties to the suit, when the litigation concerns 
matters exceedfiig a ^lertain value to be fixed by Federal legislation. 

Article 112. 

With the aid of juries which shall pass upon the facts, the Federal 
Tribunal shall "klso decide in criminal cases : 

1. Involving high tl'eason against the Union, or revolt or violence 
against the Federal authorities. 

2. Involving crimes and misdemeanours against international 

law. , 

3. Involving political crimes or misdemeanours which are the 
cause or consequence of such disturbances as call for armed inter- 
vention on the part of the Union. 

4. Involving charges against® officials appointed by a Federal 
authority, upon the application of the latter. 

Article 113. 

The Federal Tribunal shall decide further : 

1. Disputes as to competence between Federal and Cantonal 
authorities. 

2. Disputes on points of public law between Cantons. 

3. Complaints concerning violation of the Constitutional rights 
of citizens, and appeals of private citizens on account of violation 
of concordats between Cantons or violation of international treaties. 

Administrative disputes, however (to be more exactly defined by 
Federal legislation), shall be excluded from the jurisdiction of the 
Federal Tribunal. • 

In all these cases, however, the laws and general decrees of the 
Federal Assembly, and the treaties approved by them, shall be the 
supreme law for the Federal Tribunal. 

Article 114. 

Besides the subjects mentioned in Articles no, 112 and 113, 
other cases may be placed by Federal law within the competence 
of the Federal Tribunal. Federal law shall determine, moreot'er, 
what powers shall be entrusted to the Federal Tribunal for securing 
uniformity in the application of such Federal laws as may be passed 
in accordance with Article 64. 

V.— VARIOUS PROVISIONS. 

Article 115. 

Federal law^ shall determine the seat of the Federal authorities. 
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Article xi6. 

The three leading languages of Switzerland, German, Frencli, 
and Italian, shall be considered national languages of the Union. 

Article 117. 

The ohicials of the Union shall be responsible for their conduct of 
business. Federal law shall define this responsibility and the 
means of enforcing it. 


THIRD DIVISION. ^ 


REVISION OF THE CONSTITUTION. 

Article 118, 

The Federal Constitution may be re-fised at any time. 

Article 119.- 

Each revision shall take place by the ordinary method of Federal 
legislation. 

Article 120. 

If one branch of the Federal Assembly vote for revision and the 
other does not approve, or upon the demand of fifty thousand 
qualified voters — in either case — the question of revision must be 
submitted to the Swiss people for their decision. 

Whenever the majority of citizens voting shall favour revision, 
both Councils shall be elected anew in order to undertake the 
revision. 

Article 121. 

The revised Constitution shall go into effect whenever it shall 
receive a majority of all the votes cast and the approval of a 
majority of the Cantons. 

In determining the majority of the Cantons, the vote of each 
part of a divided Canton shall be counted as half a vote. 

The result of the popular vote in each Canton shall be taken as 
determining the vote of the Canton. 

TRANSITION PROVISIONS. 

Article i. 

, With respect to the disposition of the revenue from customs and 
the post, existing provisions shall remain in force until the transfer 
to the Union of the military burdens now borne by the Cantons 
shall be completed. 

A Federal law shall, moreover, provide that those Cantons 
which shall suffer financial loss on account of the new arrangements 
introduced by Articles 20, 30, 36, second clause, and 42 shall 
not be subjected to the entire loss at once, but the loss shall be 
distributed in a series of years. 
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Those Cantons Y/hich up to the time when Article 20 shall go 
into effect shall still be in arrears for the military services clue 
under the existing Constitution and laws, shall be required to make 
good these services at their own cost. 

Article 2. 

All provisions of existing Federal laws, of the Concordats of the 
Cantonal Constitutions and laws, which are in conflict vrith the 
new Constitution, become null and void when it shall be accepted, 
or when the Federal laws passed in pursuance thereof shall be 
published. 

Article 3. 

The new provisions' in regard to the powers of the Federal Tri- 
bunal shall not take effect until the passage of the Federal laws 
relating to it. 

o Article 4. 

The Cantons shall be allowed a period of five years within which 
to introduce the system of gs'atuitous public primary schools. 

* Article 5. 

Persons following one of the learned professions who may have 
obtained a certificate of fitness from any Canton, or from any official 
body representing several Cantons, prior to the passage of the laws 
indicated in Article 33, shall be entitled to practice their profession 
throughout the whole Union. 

Voted to submit to the people and Cantons by the National 
Council. 

Bern, January 31, 1S74. 

Ziegler, President. 

ScHiESS, Keeper of the Minutes. 

Voted to submit to the people and Cantons by the Council of 
States. 

Bern, January 31, 1874. 

A. Kopp, President. 

J. L. Lutscher, Keeper of the 31 iniites. 


FEDERAL DECREE. 

Concerning the result of the vote upon the revised Federal Con- 
stitution, submitted January 31, 18^4 (of the 29th of May, 1S74). 


THE FEDERAL ASSEMBLY OF THE SWISS CONFEDERA- 
TION 

After examination of the reports of the vote of the Swiss people 
upon the revised Federal Constitution, submitted January 31, 1S74, 
which vote was taken on April 19, 1874 * 
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After receiving the declarations of the proper Cantonal authorities 
in regard to the vote of the Cantons on the same subject : 

After examination of a message of the Federal Council, dated 
May 20, 1874, 

From which document it appears : 

u. That in regard to the popular vote * + i 

aAOTQQ declared in favour of acceptance, and 198,013 
declared against acceptance, leaving a majority "of 142,186 
in favour of acceptance. 

b That in regard to the vote of the Cantons, 14^ Cantons voted 
hrtavour of acceptance, and 7 1 voted- against acceptance, 
leaving a majority of 7 Cantons in fawur of acceptance. 

Hereby declares : , . , , , 

I That the revised Federal Constitution, submitted oy the 
Federal law of January 31, 1874, hps received both the 
mamrity of all votes cast, and the approval of a majority 
of all the Cantons, and that it is, therefore, hereby solemnly 
declared in effect, bearing date oi May 29, 1874. 

The Federal Council is hereby entrusted with the publication 
of the present resolution, and with the further measures 
which may be necessary for its execution. 

Voted by the National Council. " 

Bern, Mav 28, 1874- 

Ziegler, Pi'esideht. 

ScHiESS, Keeper of the Minutes. 

Voted by the Council of States. 

Bern, May 29, 1874. 

A. Kopp, President. 

J. L. Lutschee, Keeper of the Minutes. 


The Swiss Federal: Council enacts : 

The foregoing Federal Decree, together with the Swiss Federal 
Constitution, shall be enrolled in the official collection of Statutes 
of the Union, and the Decree shall be transmitted to the Govern- 
ments of the Cantons to be published by them through posting up 
in public places. 

Bern, May 30, 1874. 


Shenk, Federal President. 
ScHEiss, Federal Secretary. 
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63 & 64 ViCT. C. 12— COMMONWEALTH OF AUSTRALIA 
CONSTITUTION ACT. 

CAP. XIL 

An Act to constitute the Commonwealth of Australia. 

{qth July, 1900.1 

. Whereas the pecToie of New South \¥ales, Victoria, South Aus- 
tralia, Queensland, and Tasmania, liumbi}? relying on the blessing 
of Almighty/ God, have agreed to unite in one indissoluble Federal 
Commonwealth under the Crown of the United Kingdom of Great 
Britain and Ireland..^and under the Constitution hereby established : 

And whereas it is expedient to provide for the admission into 
the Commonwealth of other Australasian Colonies and possessions 
of the Queen ; "" 

Be it therefore enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and bv the authority of the same, as follows : — 

1. This Act may be cited as the Commonwealth of Australia Short title. 
Constitution Act. 

2. The provisions of this Act referring to the Queen shall extend 4 ^'^ e::tend to 

to Her Majesty’s heirs and successors in the sovereignty of the ^ 

united Kingdom* 

3. It shall be lawdul for the Queen, with the advice of the Privy Id-oclamation of 
Council, to declare by proclamation that, on and after a day therein 
appointed, not being later than one year after the passing of this 

Act, the people of New South Wales, Victoria, South Australia, 

Queensland, and Tasmania, and also, if Her Majesty is satisfied 
that the people of Western Australia have agreed thereto, of 
Western iVustralia, shall be united in a Federal Commonwealth 
under the name of the Commonwealth of* Australia. But the 
Queen may, at any time after the proclamation, appoint a Governor- 
General for the Commonwealth. 

4. The Commonwealth shall be established, and the Constitii- Commen cement 
tion of the Commonwealth shall take effect, on and after the day ^ ' 

so appointed. But the Parliaments of the several colonies may at 
any time a:^er the passing of this Act make any such laws, to come 
into operation on the day so app« 5 inted, as they might have made 
if the Constitution had taken effect at the passing of this Act. 

5. This Act, and all la\¥s made by the Parliament of the Com- Operation of the 
moiiwealth under the Constitution, shall be binding on the courts, constitution and 
judges, and people of every State and of every part of the Com- 
monwealth, notwithstanding anything in the laws of any State ; 

and the laws of the Common’wealth shall be in force on all British 
ships, the Queen’s ships of war excepted, whose first port ox clear- 
ance and whose port of destination are in the Commonwealth. 
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6. The Commonwealth shall mean the Commonwealth of 
Australia as established under this Actc 

‘‘The States” shall mean such of the colonies of New South 
WaleSj New Zealand, Queensland, Tasmania, Victoria, Western 
Australia, and South Australia, including the northern territory 
of South Australia, as for the time being are parts of the Common- 
wealth, and such colonies or territories as may be admitted into 
or established by the Commonwealth as States ; and each of such 
parts of the Commonwealth shall be called “ a State.” 

“Original States” shall mean such States as are parts of the 
Commonwealth at its establishment. ^ c’ " 

7. The Federal Council of Australasia x\ct, :'S85, is hereby re- 

pealed, but so as not to aifect any laws pas&d by tire Federal 
Council of Australasia and in force at the establishment of the 
Commonwealth. *■ 

Any such law may be repealed as to any State by the Parliament 
of the Commonwealth, or as to any colony not being a State by 
the Parliament thereof. 

8 . After the passing of this Act the Colonial T3oundaries Act, 
1895, shall not apply to any colony Which becomes a State 
of the Commonwealth; but the Commonwealth shall be taken to 
be a self-governing colony for the purposes of that Act. 

9. The Constitution of the Commonwealth shall be as follows : — 

This Constitution is divided as follows : — 

Chapter I. The Parliament : r 

Part i General : 

Part ii. The Senate : 

Part iii. The House of Representatives : 

Part iv. Both Houses of the Parliament : 

Part V. Powers of the Parliament : 

Chapter H. The Executive Government : 

Chapter HI. The Judicature : 

Chapter IV. Finance and Trade : 

Chapter V. The States : 

Chapter VI. New States : 

Chapter VIL ^Miscellaneous : 

" Chapter VIII. Alteration of the Constitution. 

The Schedule. 


CHAPTER L 
The Parliament. 

I^art 1. — GeneraL 

1. The legislative power of the Commonwealth shall be vested 
in a Federal Parliament, which shall consist of the Queen, a Senate, 
and a House of Representatives, and which is hereinafter called 
“ The Parliament,” or “ The Parliament of the Commonwealth.” 

2. A Governor-General appointed by the Queen shall be Her 
Majesty's representative in the Commonwealth, and shall have 
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and may exercise in the Commonwealth during the Queen’s pleasure, 
but subject to this Constitution, such powers and functions of the 
Queen as Her Majesty may be pleased to assign to him. 

3. There shall ,be payable to the Queen out of the Consolidated Salary of 
Revenue fund of the Commonwealth, for the salary of the Governor- Governor- 
General, an annual sum which, until the Parliament otherwise 
provides, shall be ten thousand pounds. 

The senary of a Governor- General shall not be altered during his 
continuance in office. 

4. The provisions of this Constitution relating to the Governor- Provisions 
General extend op,d apply to the Governor- General for the time 

being, orpsuch per&h)n as the Queen may appoint to administer the GeTiS-ar" 
Government ■ of the Conlmonweaith ; but no such person shall be 
entitled to receive any salary from the Commonwealth in respect 
of any other office- during his administration of the Government 
of the Commonwealth. 

5. The Governor-General may appoint such times for holding vSessions of 
the sessions of the Parliament as he thinks fit, and ma^/ also from 

time to time, by Proclamation or otherwise, prorogue the Parlia- ^jssolutloif^ 
ment, and may in like manner dissolve the House of Representa- 
tives. 

After any general election the Parliament shall be summoned Surnmoning 
to meet not later than thirty tiays«after the day appointed for the 
return of the writs. 

The Parliament shall be summoned to meet not later than six First session, 
months after the establishment of the Commonwealth. 'T'. - 

6. There shall be a session of the Parliament once at least; in Ttarly session 
every year, so that twelve months shall not intervene between the Parliament, 
last sitting of the Parliament in one session and its first sitting in 

the next session. 

Part II. — The Senate. 

7. The Senate shall be composed of senators for each State, Senate, 
directly chosen by the people of the State, voting, until the Parlia- 
ment otherwise provides, as one electorate. 

But until the Parliament of the Commonwealth otherwise pro- 
vides, the Parliament of the State of Queen^and, if that State be 
an Original State, may make lav/s dividing the State into divisions 
and determining the number of senators to be chosen for each 
division, and in the absence of such provision the State shall be 
one electorate. 

Until the Parliament otherwise provides there shall be six 
senators for each Original State. , The Parliament may make laws 
increasing or diminishing the number of senators for each State, 
but so that equal representation of the several Original States 
shall be maintained and that no Original State shall have less 
than six senators. 

The senators shall be chosen for a term of six years, and the 
names of the senators chosen for each State shall be certified by 
the Governor to the Governor-General. 

8. The qualification of electors of senators shall be in each State Qualification of 
that which is prescribed by this Constitution, or by the Parliament, electors. 
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as the qualification for electors of members of the House of Repre- 
Sntati?es ; but in the choosing of senators each elector shall vote 

Th? Parliament of the Commonwealth may make laws pre- 
srnbine the method of choosing senators, but so that the method 
shaU be uniform for all the States. Subject to any sucfi law the 
Parliar^ent of each State may make laws prescribing the method 

of dioosiiiR the senators for that State. c ^ i. 

f he Paiiiament of a State may make laws for determining the 
times and places of election of senators tor the^ State. ^ 

10 Until the Parliament otherwise provides, ^^^lect to 

this Constitution, the laws in force in each Aate, for. the time 
bein- relating to elections for the more -numerous House o. uhe 
Parliament of the State shall, as nearly as practicable, apply to 

olpr lions of senators for the State. r i 4. 

11 The Senate may proceed to the despaph of business, not- 

li. iiic vjci a. j 1 inv ronreseiita- 


any State to provide for its representa- 

^'T^^Vhe Svemor of anv State may ciuse writs to be issued for 
elections of senators for the State. In case of the dissolution of 
the Senate the writs shall be issued within ten days irom the proc- 

as'^maJ'bTaftei the Senate first meets, and after 
each first meeting of the Senate following a dissolution theieoi, 
Se SenSeThall divide the senators chosen for eadi State 
classes as nearly equal in number as practicable , 
of tire senators of the first class shall become vacant at the expiia- 
?Ln of the tSrd year, and the places of those of the second class 
at the eSiration of the sixth year, from the beginning of their 
S™ of sXi« , and atewards the pto Xdr 

vacant at the expiration of six yeais fiom the bcginm t, 

^^Thr^elStion to fill vacant places shall be made in the year at 
i-Vie pxniration of which the places are to become vacant. 

Fmlhfpurposes of this section the term of service o a senator 
shall be taLn^to b^in on the first day of January following the 
dav of his election, except in the cases of the first election and o 
?4^Tection St ^fter any dissolution of the Senate, when it sha 
be taken to begin on the first day of January pieceamg le y 

Sf Whenever the number of senators for a State is increased 
or diminished, the Parliament of the Commonwealth- may make 
such provision for the vacating= of the places of 
State as it deems necessary to maintain regularity in the rotation, 
casualvacandes. 15. If the place of a senator becomes vacant before the expira- 
tion of his term of service, the Houses of Parliament of the btate 
for which he was chosen shall, sitting and voting 
a person to hold the place until the expiration “ 

until the election of a successor as hermnafter me 

first happens. But if the Houses of Parliament of the State me 
not in session at the time when the vacancy is notified, the Governor 


Fiirtber provis- 
ion for rotation, 
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of the State, with the advice of the Executive Council thereof, 
may appoint a person to hold the place until the expiration of 
fourteen days after the beginning of the next session of the Parlia- 
ment of the State, or until the election of a successor, whichever 
first happens. 

At the next general election of members of the House of Repre- 
sentatives, or at the next election of senators for the State, which- 
ever firs^ happens, a successor shall, if the term has not then expired, 
be chosen to hold the place from the date of his election until the 
expiration of the term. 

The name of ai y senator so chosen or appointed shall be certified 
by the Governor 6f the State to the Governor- General. 

16. The qualifications of a senator shall be the same as those 
of a member of the House of Representatives. 

17. T]\e Senate shall, before proceeding to the despatch of any 
other business, choose a senator to be the President of the Senate ; 
and as often as the office of President becomes vacant the Senate 
shall again choose a senator to be the President. 

The President shall mease to hold his office if he ceases to be a 
senator. He maj' be removed from ofiice by a vote of the Senate, 
or he may resign his office or his seat by writing addressed to the 
Governor -General. 

18. Before or during any’abseiice of the President, the Senate 
may choose a senator to perform his duties in his absence. 

19. A senator mxay, b}' writing addressed to the President, or 
to the Governor-General if there is no President or if the President 
is absent from the Commonwealth, resign his place, which there- 
upon shall become vacant. 

20. The place of a senator shall become vacant if for two con- 
secutive months of any session of the Parliament he, without the 
permission of the Senate, fails to attend the Senate. 

21. Whenever a vacancy happens in the Senate, the President, 
or if there is no President or if the President is absent from the 
Commonwealth the Governor-General, shall notify the same to the 
Governor of the State in the representation of which the vacancy 
has happened. 

22. Until the Parliament otherwise provides, the presence of 
at least one-third of the whole number of the senators shall be 
necessary to constitute a meeting of the Senate for the exercise of 
its powers. 

23. Questions arising in the Senate shall be determined by a 
majority of votes, and each sg^nator shall have one vote. The 
President shall in all cases be entitled to a vote ; and when the 
votes are equal the question shall pass in the negative. 

Part III. — The House of Representatives. 

24. The House of Representatives shall be composed of members 
directly chosen by the people of the Commonwealth, and the 
number of such members shall be, as nearly as practicable, twice 
the Bomber of the senators. 


OualiCcalions ot 
senators. 

Election of 

PrCvSident, 


Absence of 
President 

Resignation of 
senator. 


Vacancy by 
absence. 


Vacancy to be 
notified. 
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Constitution of 
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Representatives. 
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The number of members chosen in the several States shall be 
in proportion to the respective numbers of their people, and shall, 
until the Parliament otherwise provides, be determined, whenever 
necessary, in the following manner : — 

(i.) A quota shall be ascertained by dividing the number of 
the people of the Commonwealth, as shown by the latest 
statistics of the Commonwealth, by twice the number of 
the senators : ^ 

(ii.) The number of members to be chosen in each State shall 
be determined by dividing the number of the ppople of the 
State, as shown by the latest statistics the Common- 
wealth, by the quota ; and if on such aivision there is a 
remainder greater than one-hali of the quota, one more 
member shall be chosen in the State. ^ 


But notwithstanding an^dhing in this sectioq^ five members at 
least shall be chosen in each Original State. 

25. For the purposes of the last section, if by the law of any 
State all persons of any race are disqualified from voting at elections 
for the more numerous Plouse of the Parliament of the State, 
then, in reckoning the number of the people of the State or of the 
Commonwealth, persons of that race resident in that State shall 
not be counted. ^ 


26. Notwithstanding anything in section twenty-four, the num- 
ber of members to be chosen in each State at the fed election shall 
be as follows : — 

New South Wales . . . . . . . . twenty-three ; , 

twenty ; 


Victoria 
Queensland 
South Australia 
Tasmania 


eight ; 
six : 
five ; 


Provided that if Western xdustralia is an Original State, the numbers 
shall be as follows : — 

New South Wales . . . . . , , . twenty-six ; 


twenty-three ; 
nine ; 
seven ; 
five ; 
five. 

the Parliament may make laws 
number of the members of the 


Victoria 

Queensland . . 

South Australia 
Western Australia 
Tasmania 

27. Subject to this Constitution, 
for increasing or diminishing the 
House of Representatives. 

28. Every House of Representatives shall continue for three 
years from the first meeting of the House, and no longer, but may 
be sooner dissolved by the Governor-GeneraL 

29. Until the Parliament of the Commonwealth otherwise pro- 
vides, the Parliament of any State may make laws for determining 
the divisions in each State for which members of the House of 
Representatives may be chosen, and the number of members to be 
chosen for each division. A division shall not be formed out of 
parts of different States. 
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In the absence of other provision, each State shall be one 
electorate. 

30. Until the Parliament otherwise provides, the qualification Qualification of 
of electors of members of the House of Representatives shall be in 

each State that which is prescribed by the law of the State as the 
qualification of electors of the more numerous House of Parliament 
of the State ; but in the choosing of members each elector shall 
Amte on^ once. 

31. Until the Parliament otherwise prorddes, but subject to Application of 
this Constitution, the laws in force in ea.ch State for the time being 

relating to elections for the more numerous House of the Parliament 
of the State shall, "as nearly as practicable, apply to elections in the 
State of members of the House of Representatives. 

32. The -Go vernor- General in Council may cause writs to be Writs for 
issued fo^ generic elections of members of the House of Repre- election 
sentatives. 

After the first general election, the writs shall be issued within 
ten days from the expiry of a House of Representatives or from 
the proclamation of a dissolution thereof. 

33. Whenever a vacancy happens in the House of Representa- Writs for 
lives, the Speaker shall issue his writ for the election of a new vacancies, 
member, or if there is no Speaker or if he is absent from the Com- 
monwealth the Governor-General In Council may issue the writ. 

34. Until thq Parliament otherwise provides, the qualifications Qualifications 
of a member of the House of Representatives shall be as follows : — members. 

(i.) He must be of the full age of twenty-one years, and must 
be an elector entitled to vote at the election of members of 
the House of Representatives, or a person qualified to be- 
come such elector, and must have been for three years at the 
least a resident vvithin the limits of the Commonwealth as 
existing at the time when he is chosen : 

(ii.) He must be a subject of the Queen, either natural-born 
or for at least five years naturalised under a law of the 
United Kingdom, or of a Colony which has become or be- 
comes a State, or of the Commonwealth, or of a State. 

35. The House of Representatives shall, before proceeding to Election of 
the despatch of any other business, choose a member to be the Speaker. 
Speaker of the House, and as often as the office of Speaker becomes 
vacant the House shall again choose a member to be the Speaker. 

The Speaker shall cease to hold his office if he ceases to be a 
memb%^ ^ He may be removed fmni office by a vote of the House, 
or he may resign his office or his seat by writing addressed to the 
Governor-General- 

36. Before or during any absence of the Speaker, the House of Absence of 
Representatives may choose a member to perform his duties in Speaker, 
his absence. 

37. A member may by writing addressed to the Speaker, or to Resignation of 
the Governor-General if there is no Speaker or if the Speaker is 

absent from the Commonwealth, .resign his place, which thereupon 
shall become vacant. 
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38. The place of a member shall become vacant if tor two con- 
secutive months of any session of the Parliament, he, without the 
permission of the House, fails to attend the House. 

39. Until the Parliament otherwdse provides, the presence of at 
least one-third of the whole number of the members of the House 
of Representatives shall be necessary to constitute a meeting of 
the House for the exercise of its powers. 

40. Questions arising in the House of Representatives be 
determined by a majority of votes other than that of the Speaker. 
The Speaker shall not vote unless the numbers are eqivtl, and then 
he shall have a casting vote. 

, r 

Part IV, —Both Houses of the Parharnent. 

41. No adult person who has or acquires a right to vote at 
elections for the more numerous House of tlie Parljiiment of a 
State shall, while the right continues, be prevented by any law of 
the Common\veaith from voting at elections for either "House of 
the Parliament of the Commonwealth. 

42. Every senator and every member Df the House of Repre- 
sentatives shall before taking his seat mak^ and subscribe before 
the Governor-General, or some person authorised by him, an oath 
or affirmation of allegiance in the form set forth in the schedule 
to this constitution. 

43. A member of either Houce of the Parliament shall be in- 
capable of being chosen or of sitting as a member of the other House. 

44. Any person who — « 

(i.) Is under any acknowledgment of allegiance, obedience, or 
adherence to a foreign power, or is a subject or a citizen 
or entitled to the rights or privileges of a subject or a citizen 
of a foreign power : or 

(ii.) Is attainted of treason, or has been convicted and is under 
sentence, or subject to be sentenced, for any offence punish- 
able under the law of the Commonwealth or of a State by 
imprisonment for one year or longer : or 

(hi.) Is an undischarged bankrupt or insolvent : or 

(iv.) Holds any office of pi'ofit under the Crown, or any pension 
payable during^ the pleasure of the Crown out of any of the 
revenues of the Commonwealth : or 

(v.) Has any direct or indirect pecuniary interest in any agree- 
ment with the Public Service of the Commonwealth other- 
wise than as a member and in common with the other mem- 
bers of an incorporated company consisting of more than 
twenty-five persons : ^ 

shall be incapable of being chosen or of sitting as a senator or a 
member of the House of Representatives. 

But sub-section iv. does not apply to the office of any of the 
Queen’s Ministers of State for the Commonwealth, or of any of 
the Queen’s Ministers for a State, or to the receipt of pay, half pay, 
or a pension by any person as an officer or member of the Queen’s 
navy or army, or to the receipt of pay as an officer or member of 
the naval or military forces of the Commonwealth by any person 
whose services are not wholly employed by the Commonwealth. 



THE AUSTRALIAN CONSTITUTION 


Ixxxvii 


45. li a senator or a member of the House of Representatives — 

(i,) Becomes subjec|; to any of the disabilities mentioned in the 
last preceding section : or 

(ii,) Takes the benefit, whether by assignment, composition, or 
otherwise, of any hiw relating to bankrupt or insolvent 
debtors : or 

(iii.) Directly or indirectly takes or agrees to take any fee or 
l^onorarinm for services rendered to the Commonwealth, 
or for services rendered in the Parliament to any person or 
Sta"^ : 


Vacancy on 
happening of 
disqualiiication 


his place shall thereupon become vacant. 

46. D^itil the Parliament otherwise provides, any person de- Penalty for 
dared by this Constitution to be incapable of sitting as a senator sitting'when 
or as a member of the House of Representatives shall, for every disqnalined, 
day on which he so sits, be liable to pay the sum of one hundred 

pounds t5 an^/ person who sues for it in any court of competent 
jurisdiction. 

47. Until the Parliament otherwise provides, any question re- Disputed 
specting the qualification of a senator or of a member of the House elections, 
of Representatives, or respecting a vacancy in either House of the 
Parliament, and any question of a disputed election to either House, 

shall be determined by the House in which the question arises. 

48. Until the Parliament r)therwise provides, each senator and Allowance to 
each member of the House of Representatives shall receive an ^nembers. 
allowance of four hundreds pound a year, to be reckoned from the 

day on which he takes his seat. 

49. The powers, privileges, and immunities of the Senate and Privileges, 
of the House of Representatives, and of the members and the Houses, 
committees of each House, shall be such as are declared by the 
Parliament, and until declared shall be those of the Commons 

House of Parliament of the United Kingdom, and of its members 
and committees, at the establishment of The Commonwealth, 

50. Each House of the Parliament may make rules and orders Rules and 

with respect to — orders. 

(i.) The mode in which its powers, privileges, and immunities 
may be exercised and upheld : * 

(ii.) The order and conduct of its business and proceedings 
either separately or jointly with the other House. 


Part V. — Powers of the Parliament. 


51. Parliament shall, subject to this Constitution, have Legislative 
power to make laws for the peace, order, and good government of PadiTment 
the Commonwealth with respect to : — 

(i.) Trade and commerce with other countries, and among 
the States : 

(ii.) Taxation ; but so as not to discriminate between States 
or parts of States : 

(iii.) Bounties on the production or export of goods, but so 
that such bounties shall be uniform throughout the 
Commonwealth : 
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(iv.) Borrowing money on the public credit of the Common- 
wealth : 

(v.) Postal, telegraphic, telephonic, and other like services : 
(vi.) The naval and militar37' defence of the. Commonwealth 
and of the several States, and the control of the forces 
to execute and maintain the laws of the Commonwealth : 
(vii.) Lighthouses, lightships, beacons and buoys : 

(viii.) Astronomical and meteorological observations 
(ix.) Quarantine : 

(x,) Fisheries in Australian waters beyond territorial limits : 
(xi.) Census and statistics : 

(xii.) CiuTency, coinage, and legal tender : ^ 

(xiii.) Banking, other than State banking ; also State banking 
extending beyond the limits of the State concerned, the 
incorporation of banks, and the issue of papef money : 
(xiv.) Insurance, other than State insurance ; also State 
insurance extending beyond the limits of the State 
concerned : ^ 

(xv.) Weights and measures : 

(xvi.) Bills of exchange and promissory notes : 

(xvii.) Bankruptcy and insolvency : 

(xviii.) Copyrights, patents of inventions and designs, and trade 
marks : 

(xix.) Naturalisation and aliens : 

(xx.) Foreign corporations, and trading or financial corixira- 
tions formed wdthin the limits of the Commonwealth : 
(xxi.) Marriage : 

(xxii.) Divorce and matrimonial causes ; and in relation thereto, 
parental rights, and the custody and guardianship of 
infants : 

(xxiii.) Invalid and old-age pensions : 

(xxiv.) The service and execution throughout the Commonwx^nlth 
of the civil and criminal process and the judgments of 
the courts of the States : 

(xxv.) The recognition throughout the Commonwealth of the 
laws, the public Acts and records, and the judicial 
proceedings of the States : 

(xxvi,) The people of any race, other than the aboriginal race 
in any State, for whom it is deemed necessary to make 
special laws : 

(xxvii.) Immigration and emigration : 

(xxviii.) The influx of criminals 
(xxix.) External affairs : 

(xxx.) The relations of the Commonwealth with the islands 
of the Pacific : 

(xxxi.) The acquisition of property on just terms from any 
State or person for any purpose in respect of which 
the Parliament has power to make laws : 

(xxxii,) The control of railways with respect to transport for the 
naval and military purposes of the Commonwealth : 
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(xxxiii.) The acquisition, with the consent of a State, of any 
railways of the State on terms arranged between the 
Commonwe^^Jth and the State : 

(xxxiv.) Railway construction and extension in any State with 
the consent of that State : 

(xxxv.) Conciliation and arbitration for the prevention and 
settlement of industrial disputes extending beyond the 
limits of any one State : 

(xxxv?) Matters in respect of which this Constitution makes 
provision. until the Parliament otherwise provides : 

(xxxvii.) "Matters referred to the Parliament of the Common- 
wealth -by the Parliament or Parliaments of any State 
or States, but so that the law shall extend onl^^ to States 
by whose. Parliaments the matter is referred, or v/hich 
afterwards adopt the law : 

(xxxviii.)i The exercise within the Commonwealth, at the request 
or with the concurrence of the Parliaments of all the 
States directly concerned, of any power which can at 
the establishment of this Constitution be exercised only 
by the Parliament of the. United Plingdom or by the 
Federal Council of Australasia : 

(xxxix.) Matters incidental to the execution of any power vested 
by this Conisttution in the Parliament or in either Plouse 
thereof, or in the Government of the Commonwealth, 
or in the Federal Judicature, or in any department or 
office of the Commonwealth. 

52. The Parliament shall, subject to this Constitution, have Exclusive 

exclusive power to make laws for the peace, order, and good govern- of die 

ment of the Commonwealth with respect to — lamen , 

(i). The seat of government of the Commonwealth, and all 
places acquired by the Commonwealth for public pur- 
. poses : 

(ii.) Matters relating to any department of the public service 
the control of which is by this Constitution transferred 
to the Executive Government of the Commonwealth : 

(iii.) Other matters declared by this C<anstitution to be within 
the exclusive power of the Parliament. 

53. Proposed laws appropriating revenue or mone3^3, or imposing in 

taxation, shall not originate in the Senate. But a proposed law j-esnect of 
shall not be taken to appropriate revenue or moneys, or to impose legislation, 
taxation, by reason onty of its containing provisions for the im- 
position (?r appropriation of lines or other pecuniary penalties, or 

for the demand or payment or a^ipropriation of fees for licences, or 
fees for services under the proposed law. 

The Senate may not amend any proposed laws imposing taxation, 
or proposed laws appropriating revenue or moneys for the ordinary 
annual services of the Government. 

The Senate may not amend any proposed law so as to increase 
any proposed charge or burden on the people. 

The Senate may at any stage return to the House of Repre- 
sentatives any proposed law which the Senate may not amend, 
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requesting, by message, tlie omission or amendment of any items 
or provisions therein. And the House of Representatives may, if 
it thinks fit, make any of such omissions or* amendments, with or 
v/ithout modifications. 

Except as provided in this section, the Senate shall have equal 
powder with the House of Representatives in respect of all proposed 
laws. 

54. The proposed law which appropriates revenue or piioneys 
for the ordinary annual services of the Government shall aea! only 
with such appropriation. 

55. La.ws imposing taxation shall deal only with the (mposition 
of taxation, and any provision therein dealing- with apy other 
matter shall be of no effect. 

Laws imposing taxation, except kiws imposing duties of customs 
or of excise, shall deal with one subject of taxation only ; but laws 
imposing duties of customs shall deal with duties of custe;ms only, 
and law^s imposing duties of excise shall deal with duties of excise 
only. 

56. A vote, resolution, or proposed law for the appropriation of 
revenue or moneys shall not be passed unless the purpose of the 
appropriation has in the same session been recommended by 
message of the Governor-General to the House in which the pro- 
posal originated. 

57. If the House of Representatives passes any proposed law, 

and the Senate rejects or fails to pass it, or passes Jt with amend- 
ments to which the House of Representatives will not agree, and 
if after an interval of three months the House of Representatives, 
in the same or the next session, again passes the proposed law, 
with or v/ithout any amendments, which have been made, sug- 
gested, or agreed to by the Senate, and the Senate rejects or fails 
to pass it, or passes it with amendments to which the House of 
Representatives will not agree, the Governor- General may dissolve 
the Senate and the House of Representatives simultaneously. 
But such dissolution shall not take place within six months before 
the date of the expiry of the House of Representatives by effluxion 
of time. o 

If after such dissolution the House of Representatives again 
passes the proposed lawg with or wdthout any amendments which 
have been made, suggested, or agreed to by the Senate, and the 
Senate rejects or fails to pass it, or passes it with amendments to 
which the House of Representatives will not agree, the Governor- 
General may convene a joint sitting of the members of Hie Se^'^ate 
and of the House of Representatives. 

The members present at the joint sitting may deliberate and 
shall vote together upon the proposed law as last proposed by the 
House of Representatives, and upon amendments, if any, which 
have been made therein by one House and not agreed to by the 
other, and any such amendments which are affirmed by an abso- 
lute majority of the total number of the members of the Senate 
and House of Representatives shall be taken to have been carried, 
and if the proposed law^, with the amendments, if any, so carried 
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is aliirmed by an absolute majority of the total number of the 
members of the Senate and House of Representatives, it shall be 
taken to have been duly passed by both Houses of the Parliament, 
and shall be presented to the Governor- General for the Queen's 
assent. 

58. When a proposed law passed by both Houses of the Parlia- Royal asseiUto 
ment is presented to the Governor-General for the Queen's assent, 

he slialL declare, according to his discretion, but subject to this 
Constitution, that he assents in the Queen's name, or that he 
withholds ,Vssent, or that he reserves the law for the Queen's 
pleasure. . 

The Governor-Cteneral ma}^ return to the house in which it Recommenda- 
originated any proposed law so presented to him, and may transmit 
therewith any amendments which he may recommend, and the 
Houses ma;^ deal with the recommendation. 

59. Thb Queen may disallow any law within one year from the Disallowance by 
Clovernor-General's assent, and such disallowance on being made the Oueea. 
known by the Governos-General by speech or message to each of 

the Houses of the Parliament, or by Proclamation, shall annul the 
law from the day when the disallowance is so made known. 

60. A proposed law reserved for the Queen's pleasure shall not Signification of 
have any force unless and until within two years from the day on 

which it was presented to the Governor-General for the Queen's 
assent the Governor-General mal:es known, by speech or message 
to each of the Houses of the Parliament, or by Proclamation, that 
it has received the Queen’s assent. 

CHAPTER IL 

The Executive Government. 

61. The executive power of the Commonwealth is vested in the Executive power. 
Queen and is exercisable by the Governor-General as the Queen's 
representative, and extends to the execution and maintenance of 

this Constitution, and of the laws of the Commonwealth. 

62. There shall be a Federal Executive Council to advise the Federal 
Governor-General in the government of the Commonwealth, and ExecuUve 
the members of the Council shall be chosen and summoned by the ‘ 
Governor-General and sworn as Executive Councillors, and shall 

hold offic*e during his pleasure. 

63. The provisions of this Constitution referring to the Governor- provisions 
General in Council shall be construed as referring to the Governor- referring to 
General acting with the advice of the Federal Executive Council. GenSal^ 

64. The Governoi'-General may appoint officers to administer 
such departments of State of the Commonwealth as the Governor- 
General in Council may establish. 

Such officers shall hold office during the pleasure of the Governor- 
General. They shall be members of the Federal Executive Council, 
and shall be the Queen's Ministers of State for the Commonwealth. 
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After the first, general election no Minister of State shall hold 
office for a longer period than three months unless he is or becomes 
a senator or a member of the House of Representatives. 

65. Until the Parliament otherwise provides, the Ministers of 
State shall not exceed seven in number, and shall hold such oiTices. 
as the Parliament prescribes, or, in the absence of provision, as 
the Governor-General directs. 

66 . There shall be payable to the Queen, out of the Consuclidated 
Revenue Fund of the Commonwealth, for the salaries of the Ministers 
of State, an annual sum which, until the Parliamc'.nt otidu'wise pro- 
vides, shall not exceed twelve thousand pounds a yusar. 

67. Until the Parliament otherwise provides" the appo-intrnent 
and remova.1 of all other officers of the Executive Government of 
the Commonwealth shall be vested in the Governor-General in 
Council, unless the appointment is delegated by the'' Governor- 
General in Council, or by a law of the ComnrjiiwealtU to some 
other authority. 

68. The command in chief of the naval and military forces of 
the Commonwealth is vested in the Goyernor-General as the 
Queen’s representative. 

69. On a date or dates to be proclaimed h^y the Governor-General 
after the establishment of the Commonwealth the following depart- 
ments of the public service in each State shall become transferred 
to the Commonwealth : — 

Posts, telegraphs, and telephones : 

Naval and military defence : 

Lighthouses, ' lightships, beacons, and l:)uoys : 

Quarantine. 

But the departments of customs and of excise in each State 
shall become transferred to the Commonwealth on its establishment. 

70. In respect of matters which, under this Constitution, pass 
to the Executive Government of the Commonwealth, all powers 

* and functions which at the establishment of the Commonwealth 
are vested in the Governor of a Colony, or in the Governor of a 
Colony with the advice of his Executive Council, or in any authority 
of a Colony, shall vest in the Governor-General, or in the Governor- 
General in Council, or in the authority exercising similar powers 
under the Commonwealth, as the case requires. 


CHAPTER III. 

The Judicature. 

71. The judicial power of the Commonwealth shall be vested in 
a Federal Supreme Court, to be called the High Court of Australia, 
and in such other federal courts as the Parliament creates, and in 
such other courts as it invests with federal jurisdiction. The High 
Court shall consist of a Chief Justice, and so many other Justices 
not less than two, as the Parliament prescribes. 
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72. The Justices _ of the High Court and of the other courts ju dices’ appoint- 

created by the Parliament — ment, tenure, and 

(i.) Shall be appointed by the Governor-General in Council : ^''^miineration. 

(ii.) Shall not ‘be removed except by the Governor-General in 
Council, on an address from both Houses of the Parliament 
in the same session, praying for such removal on the ground 
of proved misbehaviour or incapacit}/ : 

(iii.) Sh^all receive such remuneration as the Parliament may 
fix^; but the remuneration shall not be diminished during 
tlieif^bontiiiiiance in oiiice. 

73. The High Cc|irt shall have jurisdiction, with such exceptions Appellate 
and subject to su(Ji regulations as the Parliament prescribes, to junridiction of 
hear and determine appeals from all judgments, decrees, orders, Court, 
and sentences — 

(i.) Of any Justice or Justices exercising the original jurisdiction 
of fhe High 'Court : 

(ii.) Of any other federal court, or court exercising federal juris- 
diction ; or of the Supreme Court of any State, or of any 
other Court of any State from which at the establishment 
of the Commonwealth an appeal lies to the Queen in Council : 

(iii.) Of the Inter-State Commission, but as to questions of law 
only : 

and the judgment of the High* Co]»irt in all such cases shall be final 
and conclusive. 

But no exception or regulation prescribed by the Parliament 
shall prevent the High Court from hearing and determining any 
appeal from the Supreme Court of a State in any matter in which 
at the establishmient of the Commonwealth an appeal lies from 
such Supreme Court to the Queen in Council. 

Until the Parliament otherwise provides, the conditions of and 
restrictions on appeals to the Queen in Council from the Supreme 
Courts of the several States shall be applicable to appeals from 
them to the High Court. 

74. No appeal shall be permitted to the Queen in Council from Appeal to Queen 
a decision of the High Court upon any question, howsoever arising, in Council. 

as to the limits inter se of the Constitutional jJbwers of the Common- 
w'ealth and those of any State or States, or as to the limits inter se 
of the Constitutional powers of any two or more States, unless the 
High Court shall certify that the question is one which ought to 
be determined by Her 'Majesty in CounciL 

The Hi^h Court may so certify if satisfied that for any special 
reason the certificate should be granted, and thereupon an appeal 
shall lie to Her Majesty in Council on the question without further 
leave. 

Except as provided in this section, this Constitution shall not 
impair any right which the Queen ma3^be pleased to exercise by 
virtue of 'Her Royal prerogative to grant special leave of appeal 
from the High Court to Her Majesty in Council. The Parliament 
may make laws limiting the matters in which such leave may be 
asked, but proposed laws containing any such limitation shall be 
reserved by the Governor-General for Her Majesty's pleasure. 
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75. Ill all matters — 

(i.) Arising under any treaty : 

(ii.) Affecting consuls or other representatives of other countries : 
(hi.) In which the Commonwealth, or a person suing or being 
sued on behalf of the Commonwealth, is a party : 

(iv.) Between States, or between residents of different States, 
or between a State and a i-esident or another State ; 

(v.) In which a writ of Mandamus or prohibition or an injunction 
is sought against an officer of the Commonwealth ; 
the High Court shall have original jurisdiction, 

76. The Parliament may make laws conferring original jurisdic- 
tion on the High Court in any matter — „ * 

(i.) Arising under this Constitution, or involving its interpreta- 
tion : 

(ii.) Arising under any laws made by the Parliament : 

(iii.) Of Admiralty and maritime jurisdiction^ 

(iv.) Relating to the same subject-matter claimed under the laws 
of different States. 

77. With respect to any of the matters montioiied in the last two 
sections the Parliament may make laws — 

(i.) Defining the jurisdiction of any federal court other than 
the High Court : 

(ii.) Defining the extent to whichThe jurisdiction of any federal 
court shall be exclusive of that which belongs to or is invested 
in the courts of the States : ^ 

(iii.) Investing any court of a State with federal jurisdiction. 

78. The Parliament may make lawT conferring rights to proceed 
against the Commonwealth or a State in respect of matters within 
the limits of the judicial power. 

79. The federal jurisdiction of any court may be exercised by 
such number of judges as the Parliament prescribes, 

80. The trial on indictment of any offence against any law of 
the Commonwealth shall be jni'y, and every such trial shall be 
held in the State where the olfence was committed, and if the 
offence was not coni'mitted within any State the trial shall be 
held at such place or places as the Parliament prescribes. 


CHAPTER IV. 

, r 

Finance and Trade. 

Consolidated Si. All revenues or moneys raised or received by the Executive 
Revenue Fund. Government of the Commonwealth shall form one Consolidated 
Revenue Fund, to be appropriated for the purposes of the Com- 
monwealth in the manner and subject to the charges and liabilities 
imposed by this Constitution, 

Expenditure 82. The costs, charges, and expenses incident to the collection, 
charged thereon, management, and receipt of the Consolidated Revenue Fund shall 
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form the first charge thereon ; and the revenue of the Common- 
wealth shall in the first instance be applied to the payment of the 
expenditure of the Commonwealth. 

83. No money shall be drawn from the Treasury of the Com- Money to be 

nionwealth except under appropriation made by lawo appropriated by 

But until the expiration of one month after the first meeting 
of the Parliament the Governor-General in Council may draw from 
the Trec=|ury and expend such moneys as may be necessary for the 
niaiiitena^cf of any department transferred to the Commonwealth 
and for the holding- of tlie first elections for the Parliament. 

84. ^hen any department of the public service of a State be Transfer of 
comes transferred ‘^o the Commonwealth, ail ofiicers of the depart- ^^^hcers. 

Blent shall become subject to the control of the Executive Govern- 
ment of th<^ Commonwealth. 

Any such oificej^ who is not retained in the service of the Com- 
monwealth shall, unless he is appointed to some other otfice of 
equal emolument in the public service of the State, be entitled 
to receive from the Sta!e an}^ pension, gratuity, or other compen- 
sation, payable under The law of the State on the abolition of his 
office. 

Any such officer who is retained in the service of the Common- 
w^ealth shall preserve all his existing and accruing rights, and shall 
be entitled to retire from office?^ a,t the time, and on the pension 
or retiring allowance, which w^'Quld be permitted by the law of the 
State if his service with the Commonwealth were a continuation 
of his service wnth the State. Such pension or retiring allowance 
shall be paid to him by the Commonw^ealth ; but the State shall 
pay to the Commonwealth a part thereof, to be calculated on the 
proportion which his term of service with the State bears to his 
whole term of service, and for the purpose of the calculation his 
salary shall be taken to be that paid to him by the State at the 
time of the transfer. 

Any officer who is, at the establishment of the Commonwealth, 
in the public service of a State, and who 'is, by consent of the 
Governor of the State with the advice of*the Executive Council 
thereof, transferred to the public service of the Commonwealth, 
shall have the same rights as if he had been an officer of a depart- 
ment transferred to the Commonwealth and were retained in the 
service of the Commonwealth. 

85. When any department of the public service of a State is Transfer of 

transferred to the Commonwealth — giTjpertyof 

(i.) All property of the State of any kind, used exclusively in 
connection with the department, shall become vested in 
the Commonwealth ; but, in the case of the departments 
controlling customs and excise and bounties, for such time 
only as the Governor-General in Council may declare to be 
necessary : 

(ii.) The Commonwealth may acquire any property of the State, 

of any kind used, but not exclusively used in connection . 
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with the .department ; the value -thereof shall, if no agree- 
ment can be made, be ascertained in, as nearly as may be, 
the manner in which the value of land, or of an interest in 
land, taken by the State for public purposes is ascertained 
under the law of the State in force at the establishment of 
the Commonv/ealth : 

(hi.) The Commonwealth shall compensate the State for the 
value of any property passing to the Commonweahh under 
this section ; if no agreement can be made as tq/die mode 
of compensation, it shall be determined undeh'^)aws to be 
made by the Parliament : [ 

(iv.) The Commonwealth shall, at the date of tjie transfen, assume 
the current obligations of the State in respect of the depart- 
ment transferred. 

86. On the establishment of the Comm.onwealth, the collection 
and couti-ol of duties of customs and of excise, ^and the control of 
the payment of bounties, shall pass to the Executive Government 
of the Commonwealth. 
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87. During a period of ten years after the establishment of the 
Commonwealth and thereafter until the Paiiiament otherwise pro- 
vides, of the net revenue of the Commonwealth from duties of 
customs and of excise not more tbiitii one-fourth shall be applied 
annually by the Commonwealth^-towards its expenditure. 

The balance shall, in accordance*' with this ConsGtution, be paid 
to the several States, or applied towards the payment of interest 
on debts of the several States taken over by the Commonwealth. 

88. ETniform duties of customs shall be imposed within two 
years after the establishment of the Commonwealth. 

89. Until the imposition of uniform duties of customs — 

(i.) The Commonwealth shall credit to each State the revenues 
collected therein by the Commonwealth. 

(ii.) The Commonwealth shall debit to each State— 

(a) The expenditure therein of the Commonwealth incurred 

solely for the maintenance or continuance, as at the 
time of transfer, of any department transferred from 
the State to the Commonwealth ; 

(b) The proportion of the State, according to the number of 

its people, in the other expenditure of the Common- 
wealth. 

(iii.) The Commonwealth shall pay to each State month by 
month the balance (if any in favour of the State. 

90. On the imposition of uniform duties of customs the power 
of the Parliament to impose duties of customs and of excise, and 
to grant bounties on the production or export of goods, shall be- 
come exclusive. 

On the imposition of uniform duties .of customs all laws of the 
several States imposing duties of customs or of excise, or offering 
bounties on the production or export of goods, shall cease to have 
effect, but any grant of or agreement for any such bounty lawfully 
made by or under the authority of the Government of any State 
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shall be taken to be good if made before the thirtieth day of June, 
one thousand eight hundred and ninety-eight, and not otherwise. 

91. Nothing in this, Constitution prohibits a State from granting Exceptions as to 
any aid to or bounty on mining for gold, silver, or other metals, bounties. 

nor from granting, with the consent of both Houses of the Parlia- 
ment of the Commonwealth expressed by resolution, any aid to or 
bounty on the production or export of goods. 

92. Qn the imposition of uniform duties of customs, trade, Trade within the 
commer^,, and intercourse among the States, whether by means 

of internal carriage or ocean navigation, shall be absolutely free. 

But notwithstanding anything in this Constitution, goods im- 
ported^ before iii\position of uniform duties of customs into 
any State, or into any Colony which, whilst the goods remain 
therein, becomes a State, shall, on thence passing into another 
State within two years after the imposition of such duties, be 
liable to any dii^y chargeable on the importation of such goods 
into the Commonwealth, less any duty paid in respect of the goods 
on their importation, 


93. During the fir^ five years after the imposition of uniform Payment to 
duties of customs, and thereafter until the Parliament otherwise 

provides- Smtriffs. 

(1.) The duties of custoiijs chargeaole on goods imported into 
a State and afterwards passing into another State for con- 
sumption, and the duties of excise paid on goods produced 
or manufactured in a State and afterwards passing into 
another State for consumption, shall be taken to have been 
collected not in the former but in the latter State : 

(ii.) Subject to the last sub-section, the Commonwealth shall 
credit revenue, debit expenditure, and pay balances to the 
several States as prescribed for the period preceding the 
imposition of uniform duties of customs. 

94. After five years from the imposition of uniform duties of Distribution of 
customs, the Parliament may provide, on such basis as it deems surplus, 
fair, for the monthly payment to the several States of all surplus 

revenue of the Commonwealth. • 


95. Notwithstanding anything in this Constitution, the Par- Customs duties 
liament of the State of Western Australia, if that State be an 
Original State, may, during the first five years after the imposition 
of uniform duties of customs, impose duties of customs on goods 
passing into that State and not originally imported from beyond 
the limits of the Commonwealth; and such duties shall be col- 
lected by the Commonwealth. 

But any duty so imposed on any goods shall not exceed during 
the first of such years the duty chargeable on the goods under the 
law of Western Australia in force at the imposition of uniform 
duties, and shall not exceed during the second, third, fourth, and 
fifth of such years respectively, four-fifths, three-fifths, two-fifths, 
and one-fifth of such latter duty, and all duties imposed under 
this section shall cease at the expiration of the fifth year after the 
imposition of uniform duties. 
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If at any time during the five years the duty on any goods under 
this section is higher than the duty imposed by the Commonwealth 
on the importation of the like goods, then such higher duty shall 
be collected on the pods when imported into Western Australia 
from beyond the limits of the Commonwealth. 

96. During a period of ten years after the establishment of the 
Commonwealth and thereafter until the Parliament otherwise pro- 
vides, the Parliament may grant financial assistance to apy State 
on such terms and conditions as the Parliament thinks 

97. Until the Parliament otherwise provides, r the laws in force 
in any Colony w’hich has become or becomes a State witlp respect 
to the receipt of i-evemie and the expenditure of ‘money on account 
of the Government of the Colony, and the review and audit of such 
receipt and expenditure, shall apply to the receipt of revenue and 
the expenditure of money on account of the Coinmonweakh in the 
State in the same manner as if the Commonwealth, or the Govern- 
ment or an officer of the Commonwealth, were mentioned whenever 
the Colony, or the Government or an officer of the Colon}/, is 
mentioned. 

98. The power of the Parliament to make laws with respect to 
trade and commerce extends to navigation and shipping, and to 
railways the property of any State. 

99. The Commonwealth shall m>., by any law or regulation of 
trade, commerce, or revenue, give preference to one State or any 
part thereof over another State or any part thereof. 

100. The Commonwealth shall not, by any law or regulation of 
trade or commerce, abridge the right of a State or of the resident 
therein to the reasonable use of the waters of rivers for conserva- 
tion or irrigation. 

101. There shall be an Inter-State Commission, with such powers 
of adjudication and administration as the Parliament deems 
necessary for the execution and maintenance, within the Common- 
wealth, of the provisions of this Constitution relating to trade and 
commerce, and of all laws made thereunder. 

103 . The Parliament may by any law with respect to trade or 
commerce forbid, as to railways, any preference or discrimination 
by any State, or by any authority constituted under a State, if 
such preference or discrimination is undue and unreasonable, or 
unjust to any State ; due regard being had to the financial re- 
sponsibilities incurred by any State in connection witl/the con- 
struction and maintenance of its railways. But no preference or 
discrimination shall, within the meaning of this section, be taken 
to be undue and unreasonable/or unjust to any State, unless so 
adjudged by the Inter-State Commission. 

103. The members of the Inter-State Commission — 

(i.) Shall be appointed by the Governor-General in Council ; 

(ii.) Shall hold office for seven years, but may be removed within 
that time by the Governor-General in Council, on an 
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address from both Souses of the Parliament in the same 
session praying for such removal on the ground of proved 
misbehaviour or incapacity : 

(iii.) Shall receive such remuneration as the Parliament may 
hx ; but such remuneration shall not he diminished during 
their continuance in office. 

104. Nothing in this Constitution shall render unlawful any Saving of certain 
rate for the carriage of goods upon a railway, the property of a rates.' 

State, if is deemed by the Inter-State Commission to be 

necessary ‘for the development of the territory of the State, and if 
the rate ^applies equally to goods within the State and to goods 
passing into the Str^te from other States. 

105. The ^Parliament may take over from the States their public Taking over 
debts as exis^ting at the establishment of the Commonwealth, or a publickiebts of 
proportioip thereof according to the respective numbers of their States, 
people as shown by’^ the latest statistics of the Commonwealth, and 

may convert, renew, or consolidate such debts, or any part thereof ; 
and the States shall indemnify the Commonwealth in respect of 
the debts taken over, amd thereafter the interest payable in respect 
of the debts shall be deducted and retained from the portions of 
the surplus revenue of the Commonwealth payable to the several 
States, or if such surplus is insuixicient, or if there is no surplus, 
then the deficiency or the whole apioimt shall be paid by the several 
States. ^ 


CHAPTER V. 

The States. 

106. The Constitution of each State of the Commonwealth shall, Saving of 
subject to this Constitution, continue as at the establishment of 

the Commonwealth, or as at the admission or establishment of the 
State, as the case may be, until altered in accordance with the 
Constitution of the State. 

107. Every powpr of the Parliament of ,^a Colony which has Saving of Power 
become or becomes a State, shall, unless it is by this Constitution of State Parlia- 
exclusively vested in the Parliament of the Commonwealth 

withdrawm from the Parliament of the State, continue as at the 
establishment of the Commonwealth, or as at the admission or 
establishment of the State, as the case may be. 

108. Ev^^ry law in force in a Colony which has become or becomes Saving of State 
a State, and relating to any matter within the powers of the Par- 

liament of the Commonwealth, shall, subject to this Constitution, 
continue in force in the vState ; and, until provision is made in 
that behalf by the Parliament of the Commonwealth, the Parlia- 
ment of the State shall have such powers of alteration and of 
appeal in respect of any such law^ as the Parliament of the Colony 
had until the Colony became a State. 

109. When a law of a State is inconsistent with a law of the inconsistency 
Commonwealth, the latter shall prevail, and the former shall, to 

the extent of the inconsistency, be invalid. 
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Provisions 
referring to 
Governor. 


States may 

surrender 

territory. 


States may levy 
charges for in- 
spection laws. 


no. The provisions of this Constitution relating to the Governor 
of a State extend and apply to the Governor for the time being of 
the State, or other chief executive officer 'or administrator of the 
government of the State. 

111, The Parliament of a State may surrender any part of the 
State to the Commonwealth : and upon such surrender, and the 
acceptance thereof by the Commonwealth, such part of tlie State 
shall become subject to the exclusive jurisdiction of thp Common- 
wealth. 

112. After uniform duties of customs have been imposed, a 
State may levy on imports or exports, or on goods passing into or 
out of the State, such charges as may be necessary for executing 
the inspection laws of the State ; but the net produce of all charges 
so levied shall be for the use of the Commonwealth ; and any such 
inspection laws may be annulled by the Parbament of the Com- 
monwealth. 


Intoxicating iig. All fermented, distilled, or other intoxicating liquids passing 

liquids. iixto any State or remaining therein for use, consumption, sale, or 

storage, shall be subject to the laws of the State as if such liquids 
had been produced in the State. 


States may not 
raise foixes. 
Taxation of 
property of 
Commonwealth 
or State. 


114. A State shall not, without d;he consent of the Parliament 
of the Commonwealth, raise oi\maintain any naval or military 
force, or impose any tax on property of any kind, belonging to the 
Commonwealth, nor shall the Commonwealth impose any tax on 
property of an};^ kind belonging to a State. 


States not to 
coin money. 


1 15. A State shall not coin money, nor make anything but gold 
and silver coin a legal tender in payment of debts. 


Commonwealth Xhe Commonwealth shall not make any law for establish- 

respec\^of imposing any religious observance, or for 

religion. prohibiting the free exercise of any religion, and no religious test 

shall be required as a qualification for any office or public trust 
under the Commonwealth. 


Rights of 
residents in 
States. 


117. A subject oT\he Queen, resident in any State, shall not 
be subject in any other State to any disability or discrimination 
which would not be equally applicable to him if he were a subject 
of the Queen resident in such other State. 


118. Full faith and credit shall be given, throughout the Com- 
monwealth to the laws, the public Acts and records, anebthe judicial 
proceedings of every State. 

119. The Commonwealth shall protect every State against in- 
vasion and, on the application of the Executive Government of 
the State, against domestic violence. 

120. Every State shall make provision for the detention in its 

Imvs persons accused or convicted of offences against the 

Commonwealth, of the Commonw’^ealth, and for the punishment of persons 

convicted of such offences, and the Parliament of the Common- 
wealth may make laws to give effect to this provision. 


Recognition of 
laws, &c., of 
States, 

Protection of 
States from 
invasion and 
violence. 

Custody of 



, THE AUSTRALIAN CONSTITUT ON. ci 

CHAPTER VL 
New States. 

121. The Parliamenb may admit to the Commonwealth or New States may 
establish new States, and may upon such admission or establish- admitted or 
ment make or impose such terms and conditions, including the 

extent of representation in either House of the Parliament, as it 
thinks fit. 

122. The Parliament may make laws for the government of any Government of 
territory scivendered by any State to and accepted by the Com- 
monwealth,’’ or of nny territory placed by the Queen under the 
authority of and accepted by the Commonwealth, or otherwise 

acquired by the Co^iimonwealth, and may allow the representation 
of such territory in either House of the Parliament to the extent 
and on the t^rms which it thinks fit. 

123. Tlie Parliament of the Commonwealth may, with the con- Alteration of 

sent of the Parliament of a State, and the approval of the majority States, 

of the electors of the State voting upon the question, increase, 
dimmish, or otherwise alter the limits of the State, upon such 

terms and conditions as ma}’^ be agreed on, and may, with the like 
consent, make provision respecting the effect and operation of any 
increase or diminution or alteration of territory in relation to any 
State affected. , 

124. A new State may be fermed by separation of territory Formation of 
from a State, but only with the’" consent of the Parliament thereof, States, 
and a new State may be formed by the union of two or more States 

or parts of States, but only with the consent of the Parliaments of 
the States affected. 


CHAPTER VII. 

Miscellaneous. 

125. The seat of Government of the Commonwealth shall be 

determined by the Parliament, and shall be within territory which ^ ’ 

shall have been granted to or acquired by tlie Commonwealth, and 

shall be vested in and belong to the Commonwealth, and shall be 
in the State of New South Wales, and be distant not less than one 
hundred miles from Sydney. 

Such territory shall contain an area of not less than one hundred 
square mqles, and such portion thereof as shall consist of Crown 
lands shall be granted to the Cojnmonwealth without any payment 
therefor. 

The Parliament shall sit at Melbourne until it meet at the seat 
of Government. 

126. The Queen may authorise the Governor-General to appoint 
any person, or any persons jointly or severally, to be his deputy or 
deputies within any part of the Commonwealth, and in that Governor- 
capacity to exercise during the pleasure of the Governor-General General to 
such powers and functions of the Governor-General as he thinks point deputies. 
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Aborigines not 
to be counted in 
reckoning 
population. 


Mode of aiteri ng 
the Constitution. 
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fit to assign to such deputy or deputies, subject to any limitations 
expressed or directions given by the Queen ; but tiie appointment 
of such deputy or deputies shall not affect the exercise by the 
Governor-General himself of ciiiy power or function. 

127. In reckoning the numbers of the "people of the Common- 
wealth, or of a State or other part of the Commonw’ealth, aboriginal 
natives shall not be counted . 


CHAPTER VIIL ^ 

Alteration of the Constitution. 

12S. This Constitution shall not he altered except in the follow- 
ing mannerj— 

The proposed law for the alteration thereof must l.)e passed by 
an absolute majority of each House of th^ Parliament, and not 
less than two or more than six months after its passage through 
both Houses the proposed law shall be submitted in each State to 
the electors qualified to vote for the election of members of the 
House of Representatives. 

But if either House passes any'^such proposed law by an abso- 
lute majority, and the other House rejects or fails to pass it or 
passes it with any amendment to which the first-mentioned House 
will not agree, and if after an interval of three months the first- 
mentioned House in the same or the next session again passes the 
proposed law by an absolute majority with or without any amend- 
ment which has been made or agreed to by the other House, and 
such other House rejects or fails to pass it or passe.s it with any 
amendment to which the first-mentioned House will not agree, 
the Governor-Genei'al may submit the proposed law as last pro- 
posed by the first-mentioned House, and either with or without 
any amendments subsequently agreed to by both Houses, to the 
electors in each State qualified to vote for the election of the House 
of Representatives. 

When a proposed law is submitted to the electors the vc)te shall 
be taken in such manner as the Parliament prescribes. But until 
the qualification of electors of members of the House of Representa- 
tives becomes uniform throughout the Commonwealth, onIJ/ one-half 
of the electors voting for and ag^^inst the proposed law shall be 
counted in any State in which adult suffrage prevails. 

And if in a majority of the States a majority of the electors 
voting approve the proposed law, and if a majority of all the electors 
voting also approve the proposed law, it shall be presented to the 
Governor-General for the Queen's assent. 

No alteration diminishing the proportionate representation of 
any State in either House of the Parliament, or the minimum 
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iiumber of representatives of a State in the House of Representa- ^ 
fives, or increasing, diminishing, or otherwise altering the limits 
of the State, or in any manner affecting the provisions of the Con- 
stitution in relation thereto, shall become la^v unless the majority 
of the electors voting in that State approve the proposed law. 


SCHEDULE. 

• Oath. 

I, ^.R.Hdo swcsiar tnat I will be faithful and bear true allegiance 
to Her Majesty Queen Victoria, Her heirs and successors according 
to law.’* So HELP^ME God ! 

■ Affirmation. 

I, A.R.,sdo solemnly and sincerely affirm and declare that I will 
be faithful and b^r true allegiance to Her Majesty Queen Victoria, 
Her heirs and successors according to law.;j 

p-'(N0TE . — The name the King or Queen of the United Kingdom of 
Great Britain and Irela7id for the time being is to be substituted from 
time to tirne.) 



CIV 


QUEBEC RESOLUTIONS. 


[Appendix B.] 


Quebec. Resolutions, 

Resolutions adopted at Quebec, in October, 1864, a Con- 
ference of Delegates from Upper and Lower Canada, New 
Brunswick, Nova Scotia, Prince Edw^'ard Island and Newfound- 
land. 


1. The best interests and present 
and future prosperity of British North 
America will be promoted by a 
Federal Union under the Crown of 
Great Britain, provided such union 
can be effected on principles just to 
the several Provinces. 

2. In the Federation of the British 
North American Provinces, the sys- 
tem of Government best adapted 
under existing circumstances to pro- 
tect the diversified interests of the 
several Provinces, and secure effici- 
ency, harmony and permanency in 
the working of the Union, would be a 
General Government charged with 
matters of common interest to the 
whole country, and Local Govern- 
ments for each of the Canadas, and 
for the Provinces of Nova Scotia, New 
Brunswick and Prince Edward Island, 
charged with the control of local 
matters in their respective sections, — 
provision being made for the admis- 
sion into the Union, on equitable 
terms, of Newfoundland, the North- 
West Territory, British Columbia and 
Vancouver. 

3. In framing a Constitution for 
the General Government, the Confer- 
ence, with a view to the perpetuation 
of our connection with the Mother 
Country, and the promotion of the 
best interests of the people of these 
Provinces, desire to follow the model 
of the British Constitution, so far as 
our circumstances will permit. 

4. The Executive Authority or 
Government shall be vested in the 
Sovereign of the United Kingdom of 
Great Britain and Ireland, and be 
administered according to the well- 
understood principles of the British 
Constitution, by the Sovereign per- 
sonally, or by the Representative of 
the Sovereign duly authorised. 


5 . The Sovereign or Rep resentative 
of the Sovereign shall be Coip mander- 
in-Chief of the "^Land and Naval 
Militia I^orces. 

6 . There^shall be a General Legis- 
lature or Parliament for the Federa- 
ted Provinces’, composed of a Legisla- 
tive Council and a House of Com- 
mons. 

7. For the purpose of forming the 
Legislative Council, the Federated 
Provinces shall be considered as 
cO'iJsisting of three divisions : ist. 
Upper Canada ; 2nd, Fower Canada ,* 
3rd, Nova Scotia, New Brunswick 
and Prince Edward Island ; each 
division with an equal representation 
in the Legislative Council. 

8. Upper Canada shall be repre- 
sented in the Legislative Council by 
24 members, Lower Canada by 24 
members, and the three Maritime 
Provinces by 24 members, of which 
Nova Scotia siiail have 10, New 
Brunswick 10, and Prince Edward 
Island 4 members. 

9. The Colony of Newfoundland 
shall be entitled to enter the proposed 
Union with a representation in the 
Legislative Council of four members. 

10. The North-West Territory, 
British Columbia and Vancouver 
shall be admitted into the Union on 
such terms and conditions as the 
Parliament of the Federated Pro- 
vinces shall deem equitable, and as 
shall receive the assent of Her 
Majesty ; and in the case of the 
Province of British Columbia or 
Vancouver as shall be agreed to by 
the Legislature of such Province. 

11. The Members of the Legislative 
Council shall be appointed by the 
Crown under the Great Seal of the 
General Government, and shall hold 
office during life ; if any Legislative 
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•Councillor shall for two consecutive 
sessions of Parliament, fail to give 
his attendance in the said Council, 
his seat shall thereby become vacant, 

12. The Member^? of the'Xegislative 
Council shall b® British subjects by 
birth or naturalisation, of the full age 
of thirty years, shall possess a con- 
tinuous real property qualification of 
four thousand dollars over and above 
all encumbrances, and shall be and 
continue r^orth that sum over and 
above their 4cbts and. liabilities ; but 
in the case of Newfoundland and 
Prince E^iward Island, the property 
may be either real or^persojiaL 
-- 13. If any question shall arise as 

to the qualification of a Legislative 
Councillor, tile same shall be deter- 
mined by the CounciJ^. 

14. The first selection of the Mem- 
bers of the Legislative Council shall 
be made, except as regards ETince 
Edward Island, from the .Legislative 
Councils of the various Provinces so 
far as a sufficient number be found 
qualified and willing to serve ; such 
Members shall be appointed by the 
Crown at the recommendation ofdhe 
General Executive Government, upon: 
the nomination of the respectiv^e 
Local GovernnieTits, and in such 
nomination due regard shall be had 
to the claims of the Members of the 
Legislative Council of the opposition 
in each Province, so that all political 
parties may, as nearly as possible, be 
fairly represented. 

15. The Speaker of the Legislative 
Council (unless otherwise provided 
by Parliament) shall be appointed by 
the Crown from among the Members 
of the Legislative Council, and shall 
hold office during pleasure, and shall 
only be entitled to a casting vote on 
an equality of votes. 

16. Each of the t\venty-fonr Legis- 
lative Councillors representing Lower 
Canada in the Legislative Council 
of the General Legislature shall be 
appointed to represent one of the 
twenty-foT^r Electoral Divisions men- 
tioned in Schedule A of Chapter first 
of the Consolidated Statutes o 5 : 
Canada, and such Councillor shall 
reside or possess his qualification in 
the Division he is appointed to repre- 
sent. 

17. The basis of Representation in 
the House of Commons shall be 
Population, as determined by the 
Official Census every ten years ; and 
the number of Members at first shall 
be 194, distributed as follows : — 


Upper Canada 82 

Low^er Canada ........ 6$ 

Nova Scotia 19 

New Brunswick 15 

NewToundland 8 

Prince Edward Island . . 5 


18. Lhitil the Official Census of 
1871 has been made up, there shall 
be no change in the number of Repre- 
sentatives from the several sections. 

19. Immediately after the com- 
pletion of the Census of 1871, and 
immediately after every decennial 
census thereafter, the Representation 
from each section in the House of 
Commons shall be readjusted on the 
basis of .Population. 

20- For the purpose of such read- 
justments, Lower Canada shall always 
be assigned sixty-five Members, and 
each of the other sections shall, at 
each readjustment, receive, for the 
ten years then next succeeding, the 
number of Members to which it will 
be entitled on the same ratio of 
Representation to Population as 
Lower Canada will enjoy according 
to the Census last taken, by having 
sixty-five Members. 

21. No reduction shall be made in 
the number of members returned by 
any section, unless its population 
shall have decreased, relatively to 
the population of the whole Union, 
to the extent of five per centum. 

22. In computing at each decennial 
period the number of Members to 
which each section is entitled, no 
fractional parts shall be considered, 
unless when exceeding one-haT the 
number entitling to a Member, in 
which case a Member shall be given 
for each such fractional part. 

23. The Legislature of each Pro- 
vince shc^l divide such Province into 
the proper number of constituencies, 
and define the boundaries of each of 
them. 

24. The Local Legislature of each 
Province may, from time to time, 
alter the Electoral Districts for the 
purposes of Representation in such 
Local Legislature, and distribute the 
Representatives to wffiich the Pro- 
vince is entitled in such Local 
Legislature, in any manner such 
Legislature may see fit. 

2 5 . The number of Members may at 
any time be increased by the General 
Parliament, — regard, being had ^ to 
the proportionate rights then exist- 
ing. 

26. Until provisions are made by 
the General Parliament, all the laws 
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which, at the <iaie of the Prociama- 
tion constituting the "LTnion, are in 
force in the Provinces respectively, 
relating to the qualification and dis- 
qualification of any person to be 
elected, or to sit or vote as a Member 
of the Assembly in the said Provinces 
respectively, and relating to llie 
qualification or discpiaiification of 
voters, and to the oaths to be ta-ken 
by voters, and to Returning Ofiicers 
and their powers and duties, — and 
relating to the proceedings at Elec- 
tions, and to the period during which 
such elections may be continued,-— 
and relating to the Trial of Contro- 
verted Elections, and the proceedings 
incident thereto. — and relating to the 
vacating of seats of Members, and to 
the issuing and execution of new 
Writs, in cavse of any seat being- 
vacated otherwise than by a dissolu- 
tion — shall respectively apply to 
elections of Members to serve in the 
House of Commons, for places situate 
in those Provinces respectively. 

27. Ever}’- House of Commons shall 
continue for five years from the day 
of the return of the writs choosing 
the same, and no longer ; subject, 
nevertheless, to be sooner prorogued 
or dissolved by the Governor. 

28. There shall be a Session of the 
General Parliament once, at least, in 
every year so that a period of twelve 
calendar months shall not intervene 
between the last sitting of the General 
Parliament in one Session, and the 
first sitting thereof in the next 
Session. 

29. The General Parliament shall 
have power to make Laws for the 
peace, welfare and good government 
of the Federated Provinces (saving 
the Sovereignty of Englalid), and 
especially laws respecting the follow- 
ing subjects ; 

j. The Public Debt and Property, 

2. The regulation of Trade and 
Commerce. 

3. The imposition or regulation of 
Duties of Customs on Imports 
and Exports, — except on Ex- 
ports of Timber, Logs, Masts, 
Spars, Deals and Sawm Lum- 
ber from New Brunswick, and 
of Coal and other Minerals 
from Nova Scotia. 

4. The imposition or regulation 
of Excise Duties. 

5. The raising of money by all or 
^ any other modes or systems of 

Taxation. 


6. Trie l)orro wing of money on the 
Public Credit. 

7. Postal Service. 

8. Idnes of Steam or other Ships, 
Rairways, ("anals and other 
works, coiiiiecting any two or 
more of the Proviiices together, 
or extending beyond tlie limits 
of any Province. 

9. Lines of Steamships betw^een 
tl'se Federated Provinces and 
other Counlries. ^ 

.1 o. Telegrar>h.-/S(>irii,niioication and 
tile Incorporation of Teie- 
grafdi Companies. 

II. All suclp works a,s vShall, 
although iying wholly within,,....-, 
any Province, be specially 
declared by the .Acts authoris- 
ing them to be for pie genera! 
ad va ill agio 

.12. The thmsus. 

13. iMiUtia — Military and Naval 
Service and Defence. 

1.4. Beacons, Buoys and Light 
Houses. 

15. Navigation and Shipping. 

i(S, Quarantine. 

If. Sea Coast and Inland Fisheries. 

, 18. P'erries between any Provinces 

'h and a I-^Mreign country, or 
between any'*twa> Provinces. 

19- Currency and Coinage. 

20. Banking — Incorporation of 
Banks, and the issue of Paper 
Money. 

21. Savings Banks. 

22. Weights and Measures. 

23. Bills of Exchange and Fro* 
missory Notes. 

24. Interest. 

2 5 . Legal Tender. 

26. Bankruptcy and Insolvency. 

27. Patents of Invention and Dis- 
covery. 

28. Copy Rights. 

29. Indians and Lands reserved for 
the Indians. 

30. Naturalisation and Aliens. 

31. Marriage and Divorce. 

32. Tlie Criminal .Law', excepting 
the Constitution of Courts of 
Criminal Jurisdiction, but in- 
eluding the procedure in 
Criminal matters. 

33. Rendering uniform all or any 
of the lav/s relative to property 
and civil rights in Upper 
Canada, Nova Scotia, New 
Brunswdek, Newfoundland and 
Prince Edward Island, and 
rendering uniform the proce- 
dure of ail or any of the Courts 
in these Provinces ; but any 
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statute for this purpose shall 
have no force or authority in 
any Province until sanctioned 
by the Legislature thereof. 

34. The establishment of a General 
Court of Appeal for the 
Federated Provinces. 

35. Immigration. 

36. Agriculture. 

37. And generally respecting all 
matters of a general character, 
not Speciall;^' and exclusively 
reserved for the Local Govern- 
ments and Legislatures. 

% 

30. The General^. Government and 

Parliament shall have all powers 
necessary or proper for performing 
the obligati^Jiis of the Federated Pro- 
vinces, as part of tl;y3 British Empire, 
to foreign countries, arising under 
Treaties between Great Britain a,nd 
such countries. « 

31. The General Pai;Jiament may 
also, i'roni time to time, establish 
additional Courts, and the General 
Government may appoint Judges and 
ofhcers thereof, when the same shall 
appear necessary or for the public 
advantage, iu order to the due execu- 
tion of the laws ^f Parliament. 

32. All Courts, Judges, and ofiicers 
of the several Provinces shall aid, 
assist and obey the General Govern- 
ment in the exercise of its rights and 
powers, and for such purposes shall 
be held to be Courts, Judges and 
ohicers of the General Government. 

33. The General Government shall 
appoint and pay the Judges of the 
Superior Courts in each Province, 
and of the County Courts in Upper 
Canada, and Parliament shall fix 
their salaries. 

34. Until the consolidation of the 
Laws of Upper Canada, New Bruns- 
wick, Nova Scotia, Newfoundland 
and Prince Edward Island, the 
Judges of these Provinces, appointed 
by the General Government, shall be 
selected f?om their respective Bars, 

35. The Judges of the Courts 
Lower Canada shall be selected from 
the Bar of Lower Canada. 

36. The Judges of the Court of 
Admiralty now receiving salaries, 
shall be paid by the General Govern- 
ment, 

37. The Judges of the Superior 
Courts shall hold their offices during 
good behaviour, and shall be remov- 
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able only on the Address of both 
Houses of Parliament. 

38. For each of the Provinces there 
shall be an Executive Officer, styled 
the Lieutenant-Governor, who shall 
be appointed by the Governor- 
General in Council, under the Great 
Seal of the Federated Provinces, 
during pleasure ; such pleasure not to 
be exercised before the expiration of 
the first five years, except for cause : 
such cause to be communicated in 
writing to the Lieutenant-Governor 
immediately after the exercise of the 
pleasure as aforesaid, and also by 
Message to both Houses of Parlia- 
ment, within the first week of the first 
session afterwards, 

39. The Lieutenant-Governor of 
each Province shall be paid by the- 
General Government. 

40. In undertaking to pay the 
salaries of the Lieutenant-Governors, 
the Conference does not desire to- 
prejudice the claim of Prince Edward 
Island upon the Imperial Govern- 
ment for the amount now paid for the 
salary of the Lieutenant-Governor 
thereof. 

41. The Local Government and 
Legislature of each Province shall be- 
constructed in such manner as the 
existing Legislature of each such 
Province shall provide. 

42. The Local Legislature shall 
have power to alter or amend their 
Constitution from time to time. 

43. The Local Legislatures shall 
have power to make laws respecting 
the following subjects : 

1. Direct taxation, and in New 
Brunswick the imposition of 
duties on the export of Timber,. 
I?ogs, Masts, Spars, Deals and 
Sawn Lumber ; and in Nova. 
Scotia, of Coals and other 
Minerals. 

2. Borrowing money on the credit 
of the Province. 

3. The establishment and tenure- 
of local offices, and the ap- 
pointment and payment of 
local officers. 

4. Agriculture. 

5. Immigration. 

. 6 . Education ; saving the rights 
and privileges which the Pro- 
testant or Catholic minority 
in both Canadas may possess- 
as to their denominational 
schools, at the time when the- 
union goes into operation. 
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7. The sale and management of 
Public Lands, excepting Lands 
belonging to the General Gov- 
ernment. 

<S. Sea Coast and Inland Fisheries^ 

9. The establishment, mainten- 
ance and management of 
Penitentiaries, and Public and 
Reformatory Prisons. 

10. The establishment, mainten- 
ance and management of 
Hospitals, Asylums, Charities 
and Eleemosynary Institu- 
tions. 

n. Municipal Institutions. 

12. Shop, Saloon, Tavern, Auc- 
tioneer and other Licences. 

13. Local Works. 

14. The incorporation of Private 
or Local Companies, except 
such as relate to matters 
assigned to the General Parlia- 
ment. 

15. Property and Civil Rights, 
excepting those portions there- 
of assigned to the General 
Parliament. 

16. Inflicting punishment b3^ fine, 
penalties, imprisonment or 
otherwise, for the breach of 
laws passed in relation to any 
subject within their jurisdic- 
tion. 

17. The Administration of Justice, 
including the constitution, 
maintenance and organisation 
of the Courts, both of Civil and 
Criminal jurisdiction, and in- 
cluding also the procedure in 
civil matters. 

18. And generally all matters of a 
private or local nature, not 
assigned to the General Parlia- 
ment- 

44, The power of respiRng, re- 
-prieving, and pardoning prisoners 
.convicted of crimes, and of commut- 
ing and remitting of sentences in 
whole or in part, which belongs of 
right to the Crown, shall be adminis- 
tered by the Lieutenant-Governor Gf 
each Province in Council, subject to 
.any instructions he ma^r, from time 

receive from the General 
Government, and subject to smy 
provisions that be made in this 
behalf by the General Parliament. 

45. fTn regard to all subjects over 
which jurisdiction belongs to both 
the General and Local Legislatures, 
the^laws of the General Parliament 
■shall control and supersede those 
made by the Local Legislature, and 


the latter shall be void so fax as they 
are repugnant to, or inconsistent 
with, the former. 

46. Both the Englisli and French 
languages ma\^ be employed in the 
General Parliament and in its pro- 
ceedings, and in the Local I.egislatiire 
of Lower Canada., and also in the 
Federal Courts and in the Courts of 
Lower Canada. 

47. No lands or property belonging 
to the General or Focal Governments 
shall be liable to taxation." 

4S. All Bills for appropriating any 
part of the --Public Revenue, or for 
imposing an\” new l.'ax or Impost, 
shall originate in the House of Com- 
mons or House of AssenobRu as the 
ca.se m.Q.y be. ^ 

49. The House of Conirncms or 
House of Assernbh^ shall not originate 
or pass any Vote, Resolution, Address 
or Bill for tlj-e appropriation of any 
part of the Public lie venue, or of any 
Tax or Impost to any purpose, not 
first recommended by Message of the 
Governor-General or the Lieutenant- 
Governor, as the case may be, during 
the Session in which such Vote, 
Resolution, Address Bill is passed. 

50. Any Bill of the General Parlia- 
ment may be reserved in the usual 
manner for Her IMajesty's assent, and 
any Bill of the Local Legislatures 
may, in like manner, be reserved for 
the consideration of the Governor- 
General. 

5 1 . Any Bill passed by the General 
Parliament shall l)e subject to dis- 
allowance by Her Majesty wnthin two 
years, as in the case of Bills passed 
by the Legislatures of the said Pro- 
vinces hitherto ; and, in like manner, 
any Bill passed by a Local Legislature 
shall be subject to disallowance by 
the Governor- General within one 
year after the passing thereof. 

52. The Seat of Government of 
the Federal Provinces shall be 
Ottawa, subject to the Royal Ih’ero- 
g^tive. 

53. Subject to any future action of 
the respective Local Governments, 
the Seat of the Local Government in 
Upx>er Canada shall be Toronto ,* of 
Lower Canada, Quebec ; and the 
Seats of the Local Governments in 
the other Provinces shall be as at 
present. 

54. All Stocks, Cash, Bankers* 
Balances and Securities for money 



QUEBEC RESOLUTIONS. 


belonging to each Pro^TnCe at the 
time of the Union, except as herein- 
after mentioned, shall belong to the 
General Government. ^ 

55. The following Public Works 
and Property of each Province shall 
belong to the General Government, 
to wit : — 

1. Ganals. * 

2. Public Harbours. 

3. Lig^t Houses and Piers. 

4. Steamboats, Dredges and Pub- 
lic Vessels. 

5. River and^ Lake Improve- 
ments, 

6. Rai^vay and Railway Stocks, 
Mortgages and other debts due 
by Railway^ompanies. 

7. Military Roads. 

8. Custom Houses, Rost Offices 
and other Public Buildings, 
except such may be set 
aside by the General Govern- 
ment for the use of the Local 
Legislatures andGovernments. 

9. Property transferred by the 
Imperial Government and 
known as Ordnance Prope^^rty. 

10. Armories, Drill Sheds, Military 
Clothing and Munitions of 
War ; and 

11. Lands set apart for public pur- 
poses. 

56. All Lands, Mines, Minerals and 
Royalties vested in Pier Majesty in 
the Provinces of Upper Canada, 

“Lower Canada, Nova Scotia, New 
Brunswick and Prince Edward Island, 
for the use of such Provinces, shall 
belong to the Local Government of 
the territory in which the same are 
so situate ; subject to any trusts that 
may exist in respect to any of such 
lands or to any interest of other per- 
sons in respect of the same. 

57. All sums due from purchasers 
or lessees of such lands, mines or 
minerals at the time of the Union, 
shall also belong to the Local Govern- 
ments. 

58. Ail Assets connected with such 
portions of the Public Debt of any 
Province as are assumed by the Local 
Governments, shall also belong to 
those Governments respectively. 

59. The several Provinces shall 
retain all other Public Property 
therein, subject to the right of the 
General Government to assume any 
Lands or Public Property required 
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for Fortifications or the Defence of 
the Country. 

60. The General Government shall 
assume all the Debts and Liabilities 
of each Province. 

61. The Debt of Canada, not 
specially assumed by Upper and 
Lower Canada respectively, shall not 
exceed, at the time of the Union, 
$62,500,000 ; Nova Scotia shall enter 
the Union with a debt not exceeding, 
$8,000,000 ; and New Brunswick 
with a debt not exceeding $7,000,000. 

62. In case Nova Scotia or New 
Brunswick do not incur liabilities 
beyond those for which their Govern- 
ments are now bound, and which 
shall make their debts, at the date- 
of Union, less than $8,000,000 and 
$7,000,000 respectively, they shall be- 
entitled to interest at five per cent, 
on the amount not so incurred, in 
like manner as is hereinafter provided' 
for Newfoundland and Prince Edward 
Island ; the foregoing resolution being 
in no respect intended to limit the- 
powers given to the respective 
Governments of those Provinces by 
Legislative authority, but only to 
limit the maximum amount of charge- 
to be assumed by the General 
Government ; provided always that 
the powers so conferred by the 
respective Legislatures shall be exer- 
cised within five years from this date, 
or the same shall then elapse. 

63. Newfoundland and Prince 
Edward Island, not having incurred 
debts equal to those of the other 
Provinces, shall be entitled to receive, 
by half-yearly payments, in advance, 
from the General Government, the 
intereit at five per cent, on the differ- 
ence between the actual amount of 
their respective debts at the time 
of the union, and the average amount 
of indebtedness per head of the popu- 
lation of Canada, Nova Scotia and 

®New Brunswick. 

64. In consideration of the trans- 
fer to the General Parliament of the 
powers of taxation, an annual grant 
in aid of each Province shall be made, 
equal to eighty cents per head of the- 
population, as established by the 
Census of 1861 ; the population of 
Newfoundland being estimated at 
130,000. Such aid shall be in full 
settlement of all future demands upon 
the General Government for local 
purposes, and shall be paid halL 
yearly in advance to each Province. 
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65. The position o£ New Brunswick 
being such as to entail large immedi- 
ate charges upon her local revenues, 
it is agreed that for the xeeriod of ten 
years from the time when the Union 
takes eiiect, an additional allowance 
of $63,000 per annum shall be made 
to that Province. But that so long 
as the liability of that Province re- 
mains under $7,000,000, a deduction 
equal to the interest on such defi- 
ciency shall be ma,de from the $63,000. 

66. In consideration of the surren- 
der to the General Government, by 
Newfoundland, of ail its rights in 
Mines and Minerals, amd of all the 
ungranted and unoccupied Lands of 
the Crown, it is agreed that the sum 
of $150,000 shall each year be |)aid 
to that Province by semi-annual 
payments ; provided that that Colony 
shall retain the right of opening, con- 
structing and controlling roads and 
bridges through any of the said lands, 
subject to any laws which the General 
Parliament may pass in respect of 
the same. 

67. All engagements that may, 
before the Union, be entered into 
with the Imperial Government for 
the defence of the country, shall be 
assumed by the General Government. 


68. The General Govenirneiit shall 
secure, without delay, the completion 
of the inter-CoIoiiial Railway from 
Riviere dii Loup, tlirough New Bruns- 
wick, to Truro in Norm Scotia. 

69. The coniinunica lions with the 
North-Western Territor}/, and the 
improvements required for the de- 
velopment ol tlie uaule of tlie Great 
West with the sea,l:>oar(i. are-'regarded 
by this ConierencQ. as subjects of the 
highest importance to tb.e "Federated 
ITovinces, and shall be prosecuted 
at the earliest possil)le |:eritjd that 
the state of the frnLmces will ipermit. 

70. The sanction of the Imperial 
and Local Parhaments shall be sought 
for the Union oLthe Ihovfaces, on 
the principles adopted by tlie Con- 
ference. 

7.1. That'^Hcr Majesty the Queen 
be solicited teydetermine the rank and 
name of the Federated Provinces. 

72. The Proceedings of the Con- 
ference shall be authenticated by the 
signaHires of the Delegates, and 
submitted by each Delegation to its 
ow^ Government, and the Chairman 
is authorised to subnil't a copy to the 
Governor-General for transinissioii to 
the Secretary of State for the Colonies. 
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The^ Jurisdiction of the Supreme Court of Canada. 

The Jurisdittion oi the Supreme Court of Canada is as follows : 

I. Under 3S Viet. Cap. XI., Sec. 17 : — 

Subject to the limitations and provisions hereinafter made, an appeal 
^hall lie to the Supretne Court from all final judgments of the highest Court of 
final resort, whether such Court be a Court of Ajapeal or of original jurisdiction, 
now or hereafter established in an^^ Province of' Canada in cases in which the 
Court of original jurisdiction is a Superior Court ; Provided that no appeal 
■shall be allownd froni%ny judgment rendered in the province of Quebec, in any 
case wherein the sum or value of the matter in dispute does not amount to 
2,000 dollars"" ; and the rig;^t to appeal in civil cases given by this Amt shall 
be understood to be given in such cases only as are mentioned by this Sectiofi, 
except Exchequer cases, »^ases of niandamits, habeas corpus or municipal bye- 
law’s as hereinafter provided. 

II. Under the Revised Statutes, Dominion of Canada, 1886, Cap. 135, Sec. 26 ; 

(1) “ Except as otherwise pro\fided in this Act, or in the Act provided for 
the appeal, no appeal shall lie to the Supreme Court but from the highest Court 
of last resort having jurisdiction in ^he Province in which the action, suit, or 
cause, matter, or-other judicial proceeding was originally constituted, wdiether 
the judgment or decision in such action, suit, cause, matter or other judicial 
proceeding was or w’as not a proper subject of appeal to such highest Court of 
last revsort. 

(2) Provided that an appeal shall be directly to the Supreme Court from 
the judgment of the Court of original jurisdiction by consent of parties. 

(3) Provided also that an appeal shall lie to the Supreme Court by leave 
•of such Court, or a Judge thereof, from any judgment, decree, or decretal 
order, or order made and pronounced by a Court of Equity, or made or pro- 
nounced by any Judge in Ecpiity, or by any Superior Court in any action, 
cause or matter or other judicial proceeding in the nature of a suit or proceed- 
ing in equity, and from the final judgment of any Superior Court of any 
Province — other than the Province of Quebec — in any action, suit, cause, 
matter or other judicial proceeding originally ct?mmenced in such Superior 
'Court, without any intermediate appeal being had to any intermediate Court 
of '^appeal in the Province.'’ 

III. Under the Revised Statutes, 1886, Cap. 135, Sec. 29 : — 

No appeal shall lie under this Act fr(^i any judgment rendered in the 
Province of Quebec in action, suit, cause, matter or other judicial proceeding, 
w’herein tlfe matter in controversy does not amount to the sum or value ^of 
;2,oooMollars, unless such matter, if ^ess than that amount ;~ 

(a) " Involves the question of the validity of an Act of the Parliament of 
Canada, or of the Legislature of any of the Provinces of Canada, or 
of an Ordinance or Act of any of the Councils or Legislative bodies 
of any of the territories or districts of Canada,. 

{hyX Relates to any fee of office, duty, rent, revenue or any sum of money 
payable to Her Majesty, or to any title to lands or tenements, annual 
rents or snch like matters or things where the rights in future might # 
be bound,’’ 


Vide III, belown 
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IV, Under 54 and 55 VioL [D] Cap, 25, Sec. 3. .[iAFpealiiig Sub-Sec. 2, Sec. 29 
Revised Statutes, 1886, Cap. 135] : — ■ 

(1) ‘'Where the matter in controversy involves any such question, or 
relates to any such fee of office, duty, rent, revenue or sum of money payable 
to Her Majesty, or to any such title to lands or tenements, annual rents or such 
like matters or things where rights in the future might be bound, or amounts- 
to or exceeds the sum or va-liie of 2,000 dollars, there shall be an appeal from 
Judgments rendered in the said Province, although such action, suit, cause, 
matter or other judicial proceeding may not have been, originally instituted 
in the Superior Court. 

(2) Provided that such appeals shall lie only from the Comts of Queen's- 
Bench, or from the Superior Court in review in cases where, aird so long as, 
no appeal lies from the judgment of that Court when it confirms the judgment 
of the Court appealed from, which by the law' of the Province of Quebec are 
appealable to the Judicial Committee of the Privy CouimiL 

(3) “ Whenever the right to appeal is dependent on the aiuoiint in dispute, 
such amount shall be understood to be that demanded and not Wat recovered, 
if they are different.” 

V. Under 54 and 55 Viet. [.D], Cap. 35. Sec. 4. [Repealing Sec. 37, Cap. 135^ 
Revised Statutes, 1886] : — 

W(i) " Important questions of law or fact touching provincial legislation, or 
the appellate jurisdiction as to educational matters wested in the Governor-in- 
Council by the B.N.A. Act, 1867, or by any other Act or law, or touching the 
constitutionality of any legislation of the Parliament of Canada, or touching 
any other matter with reference to which he sees fit to exercise this power, 
may be referred, by the Governor-in-Co^ncil, to the Supreme Court for 
hearing or consideration ; and the Court shall thereupon hear and consider 
the same. ^ 

(2) “ The Court shall certify to the Governor-in-Councii, for his informa- 
tion, its opinion on questions so reserved, with the reasons therefor, which 
shall be given in like manner as in the case of a judgment upon an appeal to 
the said Court ; and any Judge who dfhers from the opinion of the majority 
shall in like manner certify his opinion and his reasons.” 

[The other sub-sections of this Section provide for the representation before 
the Court of States, Territories or parties interested in a question so referred ; 
for the right of the Court to have the matter argued by Counsel ; for the treat- 
ment of the Courts’ opinion as a final judgment for all purposes of appeal to 
Her Majesty in Council ; and for the power of the Judges to make rules applic- 
able to cases so referred.] 
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The Swiss Federal Executive. 

% 

The provisions of the Federal Constitution of Switzerland, 
fstablisliing and defining the functions of the Federal Executive 
— known as the Fedeml Council, — are contained in Articles 95 to 
'^04. They are as follows 

Article 

The suiveine executive and directive body of the Confederation shall be 
a Federal Council consisting of seven members. 

Article 96. 

The members of the Tederal Council shall be chosen by the .Federa 
As.sembly for the term of three years, from among all Swiss citizens who 
are eligible to the National Council. Not more than one member shall be 
chosen from the same Canton. 

After every general election for the National Council, the Federal Council 
shall also be integrally renewed. 

In cases of vacancy in the meantime in the Federal Council, the vacancies 
sliall be fillet] for the rest of the term at the next meeting' of the Federal 
Assembly. «» ^ 

Article 97. 

The members of the Federal Council shall not hold any office either in the 
service of the Union of or a Canton, nor engage in any other calling or business. 

Article oS. 

The Federal President who shall preside over the Federal Council shall be 
chosen, together with' the Vice-President, for the term of one year, by the 
Councils ill joint session from among their members. 

The retiring President is not eligible either as President or Vice-President 
for the next following year. The same member may not hold the office of 
Vice-President for two consecutive 3^ears. 

Article 99. 

The Federal President and the other members^of the Federal Council shall 
receive a compensation from the Federal Treasury. 

Article ioo. 

In order to make action valid, four members of the Federal Council must 
be present. 

Article ii?r. 

The meihbers of the Federal Council shall have the right to take part in 
the discussions of both branches of ihe Federal Assembly, and also the right 
to make motions on any matter under consideration. 

Article 102. 

The Federal Council shall have especially the following rights and duties^ 
subject to the provisions of the present Constitution : 

1. It shall direct Federal affairs according to Federal laws and decrees. 

2. It shall care for the due observance of, the Constitution, laws, and decrees 
of the Union, as well as the provisions of Federal concordats. It shall take 
the necessary measures for their execution either on its own initiative or upon 
complaint, so far as the decision of such affairs has ndt been vested in thes 
Federal Tribunal by Article 113. 


X 
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3. It shall enforce the guarantee of the Cantonal Constitutions. 

4. It shall propose to the Federal Assembl3‘ laws and decrees, and shall 
report upon the propositions sent to it In*' the Councils ot the ITuion or by 
the Cantons. 

5. It shall execute the Federal laws and decrees, the judgments of the 
Federal Tribunal, as well as the compromises and arhitrai<^rs’ decisions on 
questions of dispute among the Cantons. 

6. It shall make such appointments as are not entrusted to the Federal 
Assembly, Federal Tribunal, or to some other body. 

7. It shall examine the treaties of the Cantons with one anot^aer or with 

foreign countries, and shall approve them so far as fhey ar^ permissible. 
(Article 85, No. 5.) " 

8. It shall protect the external interests of the Union especially in all 
nternational relations and shall in general have charge of foreign nffairs. 

9. It shall protect the internal safety, and the independence and neutrality 

of Switzerland. ^ 

10. It shall care for the external security of the Union, and for the establish- 
ment of quiet and order. ^ , 

11. In urgent cases the Federal Council shall have aiUl'iority, if flie Councils 
are not in session, to call out the necessary number of troops and employ 
them as it shall see fit : provided that it shall call the Councils together 
immediately, and provided further that the nuiftber of men called out shall 
not exceed two thousand, nor the term of service exceed three weeks. 

12. It shall have charge of Federal army affiiirs, and all branches of 
administration rvhich belong to the Union. 

13. It shall examine those, laws and ordinances of the Cantons „which 
require its approval ; and shall watch over those branches of C'antonal 
administration which are subject to its sifpervision. 

14. It shall manage the finances of the Union, and provide for the pre- 
paration of estimates and for a statement of the accounts^of Federal income 
and expenditure. 

15. It shall exercise the supervision over the conduct of business by all 
officers and emplo3^ecs of the Federal administration. 

16. It shall report to the Federal Assembly at each ordinary session upon 
its conduct of business, upon the internal condition and foreign relations of 
the Union, and shall recommend to its atlenlion such measures as in its 
judgment are desirable for the promotion of the common welfare. 

It shall also make special reports upon the demand of ihe Federal Assembly 
•or either branch thereof. ^ 

Article 103. 


The business of the Federal Council shall be divided according to depart- 
ments among its various members. The sole purpose of this division is to 
facilitate the examxnation,,..and despatch of business. Every dedsion must 
emanate from the Federal Coimcil as a body. 

Article X04. 

The Federal Council and its depa.rtments are authorised to call in the aid 
of experts for special matters, ^ 

Such being the method of appointment, and duties, oh the mem- 
bers of the Swiss Federal Council^ it is interesting to examine the 
way in which those duties are carried out. 

In the first place the work of administration is divided into 
seven departments [Foreign Affairs, Interior, Justice and Police, 
War, Finance, Industry and Agriculture, Post Office and Railroads], 
which are apportioned among the members by arrangement among 
themselves. This arrangement dates from 1888. Up to that year, 
the President was always entrusted with the management of Foreign 
Affairs. He may now hold any one of the seven departments, 
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The President has no more power than the other members of tlie 
Council though he exercises a general supervision, so far as he can, 
over the work of the other departments. His position is compar- 
able to that of *chairman of a board of directors. In addition to 
tfie work of^^his particular department, he also has some formal 
duties to perform : thus he receives foreign ambassadors : has 
precedence at public functions, etc. 

In their relatio^i to the Legislature,' the members of the Federal 
Council not bound by party ties ; nor are they always in political 
agreemenbhrmong themselves. It is, in fact, the rule that the 
Council should represent the predominant shades of political opinion. 
Thus elch Minister drafts the Bills belonging to his department, 
4 \diiclu though tey are introduced with the formal apjDroval of tlie 
whole Council, may be opposed in the Federal Assembly by some 
other meiiT?i:>er of the Council. If a Bill thus introduced by a 
member bf the Feileral Coimcil is defeated in the Legislature, there 
is no obligation on the Councillor to resign liis post. Similarly, if 
the Federal Coimcil as» a whole is opposed by the Legislature it 
gives way with a good grace. Thus a serious conflict between the 
Legislature and the Executive is quite out of the question. '' It 
is, in fact, a general maxim of public life in Switzerland that an 
oflicial gives his advice, ])ut, like a lawyer or an architect, he does 
not feel obliged to throw' u|)'*iiis position because his advice is not 
followed.’’ 

‘'The Council ’’—says Mr. Lowell [“Governments and Parties 
in Continental Europe,” vol, IT, p. 203] — “reflects the past rather 
than the existing party colouring of the Assembly. This result is 
due to the fact thad the Council is virtually a permanent body, for, 
wdiilst it is chosen afresh every three years, the old members are 
ahvays re-elected ; and, indeed since 1848, only two members who 
were willing to serve have failed of re-election, one of whom lost 
his seat in 1854 and the other in 1872, at times when party spirit 
still ran high. The permanence of tenure becomes astonishing 
when we consider that from 1848 to June, 1S93, thex'e had been 
only thirty-one Federal Councillors in all, of whom seven wuu'e still 
in office. The average period of service 4 ias therefore been over 
teii years ; and in fact fifteen membei*s have held the position for 
iEU3#%i:han tlmt length of time, four of them having served over 
twenty years, and one over thirty years.” The members of the 
Council, having once been elected by the Federal Assembly, cannot 
be removed ifntil the expiration of their three years’ term. Nor, 
conversely, has the Federal Council any power to dissolve the 
Federal Assembly. * 

As to the means by which the Federal Council makes its power 
felt, a distinction must be drawn between its control over foreign 
affairs and over internal administration. “ With respect to foreign 
affairs ’’—says Adams [“The Swiss Confederation,” p. 61]— “the 
Federal Council possesses a real power, being independent of the 
Cantons. It watches over the interests of the Confederation 
abroad, and is entrusted generally with all that concerns foreign 
relations. 
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“With respect to internal affairs, it r watches over the due 
observance of the provisions of the Constitution and of Federal 
laws and resolutions and provides for the execution, of the decisions 
of the Federal Assembhv of the judgments of the Fcdtuail Tribunal, 
and of diverse matters where disputes arise between Cantons. It 
has to examine whether the articles of the various Cantonal Con- 
stitutions ai'c in harmony or not with the principles laid down in 
the Federal Constitution, and it re],)orts upon them to tlie Federal 
Assembly ; it has also to examine laws passed by the Cantons, in 
order to judge whether they are in accordance With the Federal 
Constitution and do not conflict with Federal laws. But herein 
lies an imperfection which, we are assured, is readily acknowledged 
l)y all sound Swiss statesmen. If a Cantonal Cyovernment chooses^ 
to adopt a measure which the Federal Council, wlien appealed to, 
considers to be imconstitutional, and if it declines to '^spbmit to 
that Coimcii’s order to cancel or revoke such iiTeasiire, the latter 
has no direct way of enforcing its order.” But, as Mr. Lowell 
obsei'ves/'^ “ when troulde witli a Canton arises from any cause 

the Council withholds the subsidies due to the Canton, 

and sends troops into it, wflio accomplish their mission without 
bloodshed ; for they do not pillage, burn or kill, l)ut arc peaceal)iy 
quartered there at the expense of the Canton, and literally it 
into submission. This is certainly *a, novel way of enforcing 
obedience to the law, Imt with the frugal Swiss it is very effective. “ 
To sum up, the distinctive features of tiie vSwiss Ivxicral Council 
are that it is not elected by the ])eople direct, but l)y the Federal 
Assembly that it cannot be dismissed by, and cannot itself dis- 
solve, the Federal Assembly ; that it does not w'ork on the lines of 
])arty or responsible government as obtaining in Anglo-Saxon 
countries ; and that its direct executive powxr is very small wlien 
compared with its extensive executive duties and responsibilities. 
Further, it has one remarkable peculiarity — the duty of decidii>g 
upon the.' question whether the Constitutions and La\vs of the 
Cantons are consistent with the Constitution and Laivs of the 
Union. In this respect it performs functions which, in the Unions 
of Anglo-Saxon States, api vested in the Federal Tribunal, 


* Governments and Parties in Cont. Eur.," VoL IE, p. 197. 
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The Referendum in Switzerland. 

IhevSwiss Referendum exists both as regards the Federal 
Government anc^ as regards that of the several Cantons. In its 
applicatiofi to the Federal Government it is in use both as to 
revisions of the Constitution and as to the passage of ordinary 
laws. * ■ . 

A total revision of the Constitution may be brought about in 
tliree ways : — 

1. Tke National Council and the Council of States may agree 
to an amendment as in the case of ah ordinary Federal law. The 
Constitution as drawn up by the two Councils, must then be sub» 
mitted to the popular •vmte, and if it is approved by a majority of 
the people and by a majority of the Cantons, it becomes law. 

2. If one Chaml)er votes for a total revision and the other 
refuses its assent, the question is then submitted to the electors in 
eacfi Canton: 'Do you wish the Constitution to be revised—Yes or 
No?' If the majority of ’electors vote 'Yes/ in support of a 
revision, the two Chambers are then dissolved and a new Federal 
Parliament is 'elected charged tvith the work of revising and draft- 
ing a new constitution. When this has been prepared, it is 
submitted to the popular vote, and if it is a]>proved by a majority 
of the people and by a majority of the Cantons, it becomes law. 

3. If 50,000 citizens sign a petition in favour of a total revision 
of the Constitution, it is the duty of the Executive to submit the 
question to the electors: 'Do you wish the Constitution to be 
rFATsed — Yes or No?* If a majority of the electors decide in 
favour "of revision, the Federal Legislature has to carr}- out the 
popular wish, and revise the Constitution for submission to the 
people. If on such submission it is approved by the required 
double majority, it becomes law. 

'' There are two methods by which a partial revision or a partial 
the Swiss Constitution may be brought about. An 
amendment may be proposed by the two Federal Chambers, as in 
the ordinary process of legislation. ^It must then be submitted to 
and accepted by a majority of the people and by a majority of the 
Cantons. A demand for the adoption of a new Article, or the 
alteration of an old one, may be made in wTiting by 50,000 Swiss 
citizens in the same way as a demand for a total revision. If the 
Federal Legislature agrees with the demand of the petitioners, it 
proceeds to formulate the required amendment and prepare it for 
submission to the people. If, on the other hand, it disagrees with 
the demand the question is submitted to the people : f Ai‘e you in 
favour of a revision of the Constitution— Yes or No ? ' If a 
majority of the people decide ip favour of a revision, it becomes 
the duty of the Federal Legislature, acting as a draft Committee, 
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^to prc^pnre the required amendment for mlmission to the people. 
It is then siil)mittecl to the popular vote and if it receives the 
support of the* required statutory majority of \wo\yh and of 
Cantons it becomes law. The fuia,l ref('r( iidiim i& obligatory in 
('Very proposal to amend the Constitution. [Dcploit^c .yR^d'eri'iiduni 
n Switz(T]and, pp. 128-131.]” 

In tlie case of ordinary laws passed by tlie. Ih'draail L<'gislature', a 
riT'crendum can be demanded either by 30,000 citrzc'iis or lyr Eight 
Cantons, unless the Federal Assembly declaresr the* hiw to l)e 
urgent. 1 'he Assembly has declaa’ed that a rch'rcaidimi Cannot hv 
de'iTiand^'d upon the annual budget, treaties, ap])rovalof a Cantonal 
Constitution, de-eision on a qiK'stion. involving a coiiffict of 
a utliority, subvention voted for the construction of roads or tlF*'®" 
d iking of stri'ams. ( 'tc. f Laws to which t he referendum is a pplicabie 
do not tala* iffec't till ninety days after their passage thropigh t hr* 
Assembly, so as to give time for the nec(*ssary di'marnd. 

It will thus 1)0 se('n that tlnu'e arc two kniiis of Referendum in 
Switzerland — the Obligatory form, in which a reh'ia'ndum is ordered 
by the Constitution in certain cases ; and thir( Optional form, in 
which the referendum only takes place when demanded in the 
propc'r way. Tlv' F('derul Constitution provides only for Tlie 
Optional form in the case of tlu’ revision of laws passed by the 
Federal L^'gislature. The dmuand which is necessary in the case* 
of the Optional form is known as {Yio Juitiative. 

In some of the Cantons, however, ihn Obligatory form of 
Referendum is applied also to ordinary la.ws passed by the Cantonal 
Legislature As a matter of fact, about half th(> Cantons have the. 
Optional and the other half tho Obligalory form for expressing th(‘ 
popular decision on ordina.ry laws. All bavt^ the Obligalory form 
for revisions of their Constitutions, \yiiie, on the. whole subject, 
Deploige : Referendum in Switzerland : and lAmell : Govts and 
Parties in Continental Europe^ VoL IL, Chap. XIL] 


^ Ann. Const. Anst«. Const., p. 995. 

•f.Lowdl: Govts, and Parties in Cont. Ear,, Vol. II., p. 253. 



